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'‘AGENT.! 


$175. Lire.—May Not Revive Lapsed Policy.— Effect of War 
on Agency.— Payment to,in Absence of Authority to Receive Pay- 
ment.—An agent of a life insurance company is without authority 
by giving an antedated receipt for premium, to revive a policy 
which was forfeited for the non-payment of the premium as stated 
in the contract. War when flagrant and interrupting all com- 
munication with the company dissolved such agency. 

N. Y. L. Ins. Co. vs. Statham, 93 W. S., 24. 

Where the policy required the premium to be paid at the home 
office, and the receipt of the company was made necessary, pay- 
ment to the agent in the absence of such receipt was not suffi- 
cient payment. 

Dibollvs Etna Life Ins, Co. 

Rep’d Jour’!, p.827, 





Digest of Decisions. 


APPLICATION. 


§ 176. Fmr— What Constitutes.—Memorandum.—In an action 
on a policy of insurance to recover for a loss by fire, the court 
charged the jury, infer alia: “ But this paper, [the application, ] 
is drawn up in lead pencil, and purports to contain the state- 
ments made by Bricker, and taken down by the agent at the time 
the policy was spoken of in the office. Itis an application on 
its face, not to the City Insurance Company, but to the Fire As- 
sociation of Philadelphia ; that may have been a mistake, per- 
haps, but we mention that fact to bear us out in saying that the 
paper was not looked upon as a formal application, but simply 
taken as a memorandum.” J/eld, to have been error ; that if the 
paper was but a memorandum drawn for the convenience of the 
agent of the company it was not reasonable that it should have 
been signed by the assured. 


Myers vs. Vanderbelt, 3 Nor., 510. 
City Ins. Co, vs. Bricker. 


Rep’d Jour’l, p. 784. Pa, S. C. 


$177. Lire.—Construction of.—Representations as to Health. 
—Evidence of Physician —Practice.— Question for Jury.—The 
policy stipulated that if the representations and answers in the 
application should be found untrue in any respect, or there was 
any concealment of facts, it should be void, and the application 
also so stipulated. To the interrogatory : “ How long since the 
party was attended by a physician? For what disease or dis- 
eases ?” the answer was: “ Not since the year 1847, when he had 
the yellow fever.” Held, that the testimony of a physician that 
he subsequently attended insured for chronic asthma, and treated 
him for scrofula, in the absence of positive evidence that the in- 
sured had those diseases did not warrant a peremptory instruc- 
tion to the jury to find for defendant. The physician might have 
been mistaken, especially as it appeared that the insured never 
suspected their existence. Held, that the interrogatory might 
have been understood as asking information respecting attend- 
ance for a particular disease or diseases, and their description 
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and the question of untruth should therefore have been submitted 
to the jury. 

Moulor vs. American Life Ins. Co. 

Rep’d Jour’l, p. 865. 


ARBITRATION. 


§178. Fire.—Validity.of Award.—An award made in the ab- 
sence of the arbitrator chosen by one of the parties and without 
his consent, has no legal validity. Where two of the arbitrators 
had thus committed themselves to a decision upon an ex parte 
hearing, plaintiff may controvert the validity of an award made 
at a subsequent hearing without his consent. 

Conrad vs. Massasoit Ins. Co., 4 Allen 20; Strong vs. Strong, 9 Cush., 
560. 

Hills vs. Home Ins. Co 

Rep’d Jour’l, p. 814. Mass. 8. J. C. 


ASSIGNMENT. 


§179. Lire.—Assignor not Obligated to Sign Receipt for Sum 
Insured, but may not Extort Unreasonable Sum for so Signing.— 
On June 11, 1875, C. was indebted to K. & M.in the sum of 
$600. At the time, C. had in his possession an endowment pol- 
icy issued by an insurance company, insuring his life in favor of 
his wife. In consideration%of the satisfaction of this indebted- 
ness and $275, C. and his wife executed a written assignment of 
the policy to M., and_delivered the policy and assignment to him, 
and thereby transferred all their right, title, and interest in the 
policy. Afterwards, M. paid to the company all subsequent pre- 
miums and premium notes. The policy matured May 12, 1878. 
The amount then due thereon was $1,477.73. K. & M. demand- 
ed this sum from the insurance company, but it refused to pay 
without Mrs. C.’s receipt on the back of the policy. Mrs. C. re- 
fused to sign her name, unless she was paid $477.73 when the 
policy was collected. In compliance with this extortionate de- 
mand, K. executed to Mrs. C. his written promise to pay her this 
sum on the payment of the policy, and M. guaranteed the pay- 
ment of the money within ten days after the policy was paid. 
When the policy was paid, K. & M. refused to comply with their 
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written promise. Mrs. C. brought her action thereon, and the 
court gave her judgment for the full amount, interest, and costs. 
Held, that the assignment was complete, and could have been 
enforced without the receipt, and the demand for it by the com- 
pany, though not proper, was arbitrary. Mr. C. was morally, but 
not legally, obligated to sign. Held, that as Mrs. C. availed her- 
self of the situation in which K, & M. were placed to exact an 
unreasonable sum and an unconscionable bargain, she cannot en- 
force their written promise, but may recover what is fairly due 
her for the inconvenience or service in writing her signature. 

Hough vs. Hunt, 2 Ohio, 495, and cases there cited ; Sasportas vs. Jen- 
nings, 1 Bay, 470 ; Motz vs. Mitchell (Penn.,) Alb. L. J., vol. 21, No. 12, 
p. 237 ; Chitty on Contracts, 625. 

Kelley vs. Caplice. 

Rep’d Jour’l, p. 834, 


EXPERT. 


§ 180. Fme—As to Value of Building.—A carpenter, who 
from his experience could tell the cost of constructing the build- 
ing in Boston and its vicinity, is competent as an expert regard- 
ing such cost in another city where the only difference is in the 
matter of freight. 


Tucker vs. Massachusetts Central Railroad, 118 Mass., 546; Lawrence vs. 
Boston, 119 Mass., 126. 


Hills vs. Home Ins. Co 


INSOLVENCY. 


§181. Lire.—Receivership.—Rights of Registered Peolicy-hol- 
ders.— Registry Law not Unconstitutional.—Principles of Valua- 
tion of Claims.—The receiver of an insolvent life company may 
except to the report of the referee appointed to take proof of 
claims. The former stands as trustee of the funds for all the 
creditors, and may intervene to see that no injustice is done. 

Bockos vs. Hathorn, 78 N. Y., 222. 

The registered policy acts of New York are not unconstitu- 
tional, nor in any conflict with the provision of the constitution 
prohibiting the creation of corporations by special act, nor the 
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provision prohibiting the loan of its credit by the State in aid 
of a corporation or individual. The New York act of 1869, pro- 
viding for the closing of an insolvent company, does not deprive 
the company of its property without due process of law, and is 
not a violation of the State and Federal constitutions. It does 
not necessarily follow under that act that a company proceeded 
against but afterwards found to be solvent, must be wound up. 

In re Atlantic Mut. Life Ins. Co., 74 N. ¥., 177. 

The registration acts did not impair the obligation of contracts 
between the company and its members. The legislature had a 
right to give classes of members preference so long as other 
creditors were left with substantial remedies. The date of ar- 
resting the business of the company .and appointment of the re- 
ceiver, and not the date of ordering a dissolution, was the date 
at which the value of claims should be proved. Annuity bonds 
were properly valued according to the American Experience 
Table, at four and one half per cent, and not the Northampton 
Table at six per cent. The value is such a sum as will purchase 
such an annuity in another company. Holders of unmatured 
registered policies have no preference over matured claims under 
the act of 1869. Holders of unregistered paid-up policies taken 
in exchange for registered policies in the absence of fraud on the 
part of the company, have no claim on the registered policy 
fund, but parties entitled to such registered policies in exchange 
and deprived of them through no fault of their own, may be al- 
lowed in the absence of objection, to a preference in the general 
fund. The fact that a statute required all policies after a certain 
date to be registered does not entitle the holders to claim against 
the special fund, if their policies were not registered. 

Butler vs. Sprague, 66 N. Y., 392 ; Ferris vs. Van Vechton, 73 id., 113. 

The act of 1869, Section 2 and 11, does not prohibit the issue 
of both registered and unregistered policies by a company pre- 
viously authorized to issue unregistered policies. Where the 
death of the party determined the precise amount of the claim 
after the appointment of the receiver, but prior to his taking 
proof, such amount should be adopted as correct. 

Attorney General vs. North America life Ins. Co. 

Rep’d Jour’l, p. 849. 
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INTEREST. 


§182. Lire.—When Due Notice of Death is not Given.— 
Where the stipulation of a life policy is that the assurers shall 
not pay the amount of the policy until ninety days after notice 
and proof of the assured’s death, and it appears that due notice 
of death was not given the assurers, they will be liable for inter- 
est only from judicial demand. 

Trager vs. Louisiana Equitable Life Ins. Co. 

Rep’d Journ’l, p. 817. 


POLICY. 


§183. Lire.— Agreement to Revive.—Burden of Proof.—Medi- 
cal Examination.— Laches—When an agreement to revive a lapsed 
policy is alleged, the burden of proof is on the plaintiff. Where 
the agreement was upon condition that insured should be con- 
sidered a good risk after satisfactory examination by a competent 
medical examiner, and a certificate was furnished not on the com- 
pany’s blank, without full and explicit answers by the examiner, 
in which the risk was pronounced second class and a question 
whether the examiner recommended the risk was unanswered, the 
company was justified in declining the risk. Where no complaint 
of any kind was made to the rejection, and the refusal of the 
company to issue a new policy until after the death of insured 
nearly, two years later, plaintiff was guilty of laches, which pre- 
cluded a remedy. 

Diboll vs, AKina Life Ins. Co. 


PREMIUM. 


§184. Fire.—Non-payment of, Forfeits Policy When so Stip- 
ulated.— Waiver by Agent.—An application for a policy of fire 
insurance contained a covenant that in case of loss the assured 
would “adjust the same in accordance with the by-laws of the 
company and the conditions of the policy.” The body of the 
policy contained a condition that the company should not be lia- 
ble by virtue of the policy “ until the premium therefor should be 
actually paid,” and that “ no agent is empowered to waive any of 
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the conditions of this policy either before or after a loss, without 
special authority in writing from the company.” The premium 
was not paid, nor the policy delivered when a loss occurred. J/eld, 
that the plaintiff could not recover, the agent never having been 
authorized to waive any of the conditions of the policy.” 

Marland vs. Royal Ins. Co., 21 P. F. Smith, 393. Distinguishing Mentz 
vs. Lancaster F’. Ins. Co., 29 Id., 475. 

Greene vs. Lycoming F’. Ins. Co. 

Rep’d Journ’, p. 827. 


PREMIUM NOTE. 


§185. Lire.—Non-payment of does not Forfeit Policy in the 
Absence of a Written Stipulation—Legal Action by Insurers.— 
Admissibility of Verbal Evidence.—A life insurance policy taken 
out by a father in favor of his children is not ipso facto extin- 
guished by the failure of the assured to pay the first maturing 
premium note, taken by the assurers in place of the cash pay- 
ment required by the policy merely because of a verbal agree- 


ment on the part of the assured, not referred to either in the 
note or the policy, made without the assent of the beneficiaries 
of the policy, and after the delivery gf the policy to him, that 
they would surrender the policy on failure to pay the said pre- 
mium note at its maturity. Verbal evidence is not admissible to 
contradict or vary the declarations, stipulations, admissions or 
receipts contained in a written policy of insurance when the con- 
tract is not assailed for error, fraud or violence. So long as a 
life policy in favor of third persons remains in the hands of the 
assured, and the latter’s premium notes are retained by the as- 
surers, and the assurers take no legal action to dissolve the con- 
tract, the contract continues to be binding. 

Citing C. C., 2045 (2040) ; 2046 (2041) ; 2047 (2042) ; 1890 (1884) ; 
1902 (1896.) Marcade, vol. 4, p. 489 ; Mourlon, vol. 2, p. 635 ; C. N. art. 
1184; C. C. 2287 (2234) ; 1945 (1940) ; 2276 (2256); 11 L., 416; 13 L., 9; 
18 L., 347; 5 A., 315; 10 A., 737; 19 A., 217; 1 Greenleaf Evid., 373 ; 11 
Mass., 38; 5th Md., 109 ; 14 Wend., 116 ; 12 Pic. 40, 562 ; 1 Bigelow, 27, 
51, 595, 703 ; 25 Conn., 207, 542 ; 9 Howard, 403 ; 19 Howard, 318; Bliss, 
598 ; 49 Ill., 180 ; 20 Barb., 481 ; 6 Broom, 429 ; 17 N. Y., 199 ; 7th Moakes, 
459 ; 25 Barb. pp. 190-193 ; 2 S. R. H. of L’d’s Cas., 296; Broom, vol. 6 
pp. 371, 372, 430, 431; 3 Kent Com., 260 ; 20 Barb., 471; 19 A., 217; C. 
(©., 2277 (2287) ; 2276 (2256); 5 A., 315; 12 M.,684;4P., 441; 25 A., 491. 
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5 M. (N.S8.,)1; 8M. (N. S.,) 200; 4L.1., 29; 6 L., 255; 7 L., 333 ; 8L., 
290; 9 L., 572; 10 L., 205, 209; 5 R., 112; Knox vs. Liddell, La. S. C. 
Marcade, vol. 5, pp. 104, 105 ; 27 A., 113 ; 55 Barbour, 42 ; 43 Tl, 516 ; 51 
Tll., 350, 351 ; 4th Bigelow’s cases, 370. 
Trager vs. Louisiana Equitable Life Ins. Co. 
§182.— 


$186. Lire—Forfeiture of Policy for Non-payment of Inter- 
est—A stipulation that the non-payment of interest on notes 
given for premiums, in the case of paid-up policies, should forfeit 
the entire policy, is not unconscionable or usurious and will be 
enforced. 

Sparks vs. Proprietors of Liverpool Water Works, 13 Ves., 429 ; Prender- 
gastvs. Tustan, 1 Y. & C., (new rep.,) 98, 100 to 112. Andrews vs. St. Louis 
Hope Ins. Co., 5 Bigelow, 527 ; Martin vs. Adtna Life Ins. Co., id., 514 ; Pat- 
chen vs. Phoenix Mut. Life Ins. Co., 44 Vt., 481; Knickerbocker Life Ins. Co. 
vs. Harlan, 8 Ins. L. J., 346 ; Nettleton vs. St. Louis Hope Ins. Co., 6 id., 
426; Smith vs. St. Louis Mut. Life Ins. Co., 2 Tenn. Ch. Rep., 742. 


Atlorney General vs. North America Life Ins. Co. 
—§ 181. 


TITLE. 


$187. Fme.—TZo Policy— Claims of Mortgayee on Policy 
Effected by Creditor—Insurable Interest.—J. and G. were author- 
ized by one Greene to effect insurance on his buildings and ma- 
chinery as security for advances made, which they did under an 
open policy in their own names, charging the premiums to Greene. 
Greene was previously indebted to F., secured by mortgage stipu- 
lating that Greene should insure for the benefit of F., and trans- 
fer the policy, or in default, that the mortgagees might effect 
such insurance at his expense. //e/d, that in the absence of any 
understanding with J.and G., F. had no claim on the insurance 
effected by them. J/eld, that the allegation of a want of insurable 
interest in the buildings on the part of J. and G., could only be 
made by the company, not by F. Held, that asthe insurance 
was inexcess of the debt to J. and G., the balance belongs to 
Greene, and F. has an equitable claim upon such balance. 

Thomas’s Ex’rs. vs. Van Kaff's Ex’rs., 6 Gill & Johns., 372; note to 3 
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Kent’s Com., 376 ; Angell on Fire and Life Ins., 362 ; 2 Amer. Lead. Cas., 
834, 5th ed.; 1 Herman on Mortgages, ? 424, and cases there cited ; Nichols 
vs. Baxter et al., 5 R. Isl., 491 ; Civil Code La., art. 1,965 ; Williams vs. 
Winchester, 7 Martin, N. S., 22 ; Citizens’ Bank vs. Dugue et al., 5 Am., 
15 ; Braden vs. Lou. Ins. Co., 1 L. R., 220 ; Case of Caster vs. Rockett, 8 
Paige, 437, distinguished. 

Wheeler et al. vs. Factors’ & Traders’ Ins. Co. 

Rep’d Jour’l, p. 876. 


WIFE’S POLICY. 


$188. Lire.-—Construction of—JIntention of Insured.— Title to 
in case of Children.— Assignment of.—A life insurance policy as 
between the assured and insurer is strictly and only a contract 
for the payment of money upon the happening of a contin- 
gency, uncertain only as to the time when it will occur, and 
is subject to the general rules which govern in the interpretation 
of other contracts. But when considered with respect to the rights 
of those who claim to be beneficiaries, especially when they are 
the natural objects of the affection and bounty of the person pro- 
curing and paying for the insurance, it should be regarded in the 
light of a testamentary provision rather than a contract. The 
object of the interpretation of acts and words is to arrive at the 
intention of the person whose acts or words are to be interpreted 
and the nature of the transaction and the relation of the parties 
are frequently important, and sometimes controlling factors. In 
taking a policy the insured is not providing for himself, but for 
his wife and children after his death ; and it would be unreason- 
able to suppose that he intended, in case one of these objects of 
his affection should die during his life time that the interest of 
the one so dying should pass to himself, and at his death to his 
personal representative. It would be more consistent with his evi- 
dent design in insuring his life for the benefit of all his family, wife 
and children alike, to suppose that his intention was that in case 
one or more should die before himself without having children, 
the share to which those dying would have been entitled had they 
survived him, should go the survivors. Where a policy of insur- 
ance is the wife’s separate property at the time of her death, it 
inures to the benefit of her children. Where one of several 
children subsequently died without issue, and the policy was 
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again renewed by the payment of the annual premium, there 
was, in a modified sense, a new contract, which inured to the 
benefit of the children then living, so that, at the death of the 
last survivor of the children of the assured, she was the sole 
beneficiary, and it must be taken to have been renewed for her 
sole benefit. 

Thompson vs. Cundiff, 11 Bush., 573 ; Ins. Co. vs. Palmer, 42 Conn., 60. 

Wher the policy was last renewed the last survivor was dead, 
and the only person living, answering the description, was her sur- 
viving child. Held, that this child was her representative within 
the meaning of the word as used in the policy. An insured per- 
son has not the title to the policy, but the title is in the person 
for whose benefit it is taken ; and therefore an assignment by the 
assured can vest no title in the assignee. 

Robinson vs, Duvall. 


Rep’d Jour’l, p. 897. 





REPORT OF DECISIONS 


R ‘NDERED IN INSURANCE CASES, IN THE UNITED S'lATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Erie County. 


ELVIRA J. GREENE ) 
Us. , 


LYCOMING FIRE INS. co.* } 


An application for a policy of fire insurance contained a covenant that in case 
of loss the assured would “‘ adjust the same in accordance with the by-laws 
of the company and the conditions of the policy.” The body of the policy 
contained a condition that the company should not be liable by virtue of 
the policy ‘‘ until the premium therefor should be actually paid,” and that 
‘no agent is empowered to waive any of the conditions of this policy either 
before or after a loss, without special authority in writing from the com- 
pany.” The premium was not paid, nor the policy delivered when a loss 
occurred. Held, that the plaintiff could not recover, the agent never having 
been authorized to waive any of the conditions of the policy. 


Messrs. Davenport & Grirrita, for Plaintiff in Error. 
Franx Gunnison, Esgq., for Defendant in Error.. 


" Mercor, J. 
All the assignments of error relate to the liability of the defendant 
for the acts of C.C. Thompson. The plaintiffs claim they establish 


* Opinion filed, November 17, 1879. From Pitisburg Legal Journal. 
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either a contract or an éstoppel. Noble & Hall held a judgment 
secured by mortgage against Greene and wife which was a lien on a 
lot with a large frame building thereon, situate at Tidioute, the title 
to which was in the wife. They issued execution and levied on 
the premises. Greene and wife desired the time of payment ex- 
tended. A written agreement dated 9th February, 1875, was there- 
upon entered into between the parties to the judgment, by which 
Greene and wife were to pay all the costs and cause the premises to 
be insured for the benefit of Noble & Hall, and the execution was to 
be stayed. It was further agreed that the sum of one hundred 
dollars should be paid on the judgment on the first day of each 
month, commencing on the first day of April following until the 
whole was paid. It declared, “this agreement is not to be binding 
on Noble & Hall, until after said costs are paid and insurance 
effected and policy made payable to them in case of loss.” 

On the same day Mrs. Greene applied to Thompson, agent of the 
defendant at Tidioute, for an insurance of $1,000. An application 
therefor was prepared, and sent by him to the general agent of the 
defendant at Erie. Two days thereafter a policy as requested was 
sent to Thompson for Mrs. Greene, containing the clause “ loss if 
any under policy, payable to Noble & Hall, mortgage creditors, as 
their interest may appear.” 

The agreement between the parties to the judgment was handed 
to the sheriff, and on the 25th of February, Thompson gave a written 
certificate to him that Mrs. Greene had made application for an in- 
surance of $1,000, payable in case of loss, to Noble & Hall, and that 
he had procured a policy for them as per application on file with the 
general agent at Erie. In consequence of this and the costs being 
paid, the writ was stayed. 

No part of the premium was ever paid by either Mrs. Greene or by 
Noble & Hall. The policy was not delivered to either of them. After 
holding it a month or more, Thompson marked it “not taken,” and 
about the 15th of March returned it to the general agent. He re- 
ceived it, marked it off his register and placed it among the cancelled 
policies before the fire. On the 22d of March the house was de- 
stroyed by fire. 

After a sale of the mortgaged premises there remained due to 
Noble & Hall a sum greater than that mentioned in the policy and 
this suit was brought in the name of Mrs. Greene, for the use of 
Noble & Hall. Under the whole evidence the court instructed the 
jury to find for the defendant. 
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The defendant was not liable for the agreement of Thompson un- 
less it was within the scope of his authority. He was not authorized 
to write policies. He did not exercise, nor did he profess to have 
any such power. His agency was limited to receiving and forward- 
ing applications, and delivering policies sent to him for that purpose, 
on payment of the premiums. In the application made by Mrs, 
Greene she covenanted and agreed in case of a loss “to adjust the 
same in accordance with the by-laws of the company and the condi- 
tions of the policy.” The body of the policy contained a condition 
that the company should not be liable by virtue of the policy “ until 
the premium therefor be actually paid,” and that “no agent is em- 
powered to waive any of the conditions of this policy either before or 
after a loss, without special authority in writing from the company.” 
The defendant gave no written or verbal authority to Thompson to 
waive any of these conditions. By sending the policy to him the 
company did not waive the requirement of actual payment of the 
premium before a delivery. Nothing in the application or in the 
policy indicated that Thompson could make the company liable on 
the policy by delivering it before the premium was paid. Still less 
did they indicate that he could by any agreement to give time for its 
payment make the company liable for a loss that might occur while 
the policy remained in his hands undelivered. If he had delivered 
the policy without the payment of the premium, and there had been 
evidence of an assent of the company thereto, either in the particular 
case, or by its recognized general custom, a different question would 
be presented. In fact he was not only not authorized to deliver the 
policy without payment of the premium, but he did not deliver it. 
He was not authorized to agree to give time for the payment thereof 
before the delivery of the policy, and in the meantime make the com- 
pany liable thereon or otherwise. He denies that he made any 
agreement to give time. Then if he did so agree, it was without any 
express or implied power, and the defendant was not liable on the 
agreement. Marland vs. Royal Ins. Co., 21 P. F. Smith, 393. This 
case must not be confounded with that class of cases in which the 
agent has power to act, (as in Mentz vs. Lancaster Fire Ins. Co., 29 
Id., 475), and it is held the company is estopped by his declarations. 
In the present case there was an absence of power. 

It is contended, however, that the defendant is estopped by the act 
of Thompson, in giving the notice to the sheriff, thereby causing the 
execution to be stayed. We answer, that was an act wholly unau- 
thorized by the company. It was not within the scope of his em- 
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ployment, nor within any of his implied powers. It was clearly out- 
side of, and beyond any business in which the company was engaged. 
It was no party to the agreement between Mrs. Greene, and Noble 
& Hall. It entered into no obligation to give any notice to the lat- 
ter or to the sheriff. It made no agreement to issue a policy to Mrs. 
Greene for their benefit without a payment of the premium ; nor to 
hold a policy on the property until it might suit either her or their 
convenience to pay the premium. As she failed to pay it, they should 
have done so in order to give effect to the insurance. 

They now seek to recover by assuming she has a legal right, which 
she never acquired, to enforce equities to which they were never en- 
titled as against the defendant. It follows that the learned judge 
committed no error in directing the jury to find for the defendant. 

Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1879. 


MARY 8. HILLS 
Vi, 


HOME INS. Co. 


An award made in the absence of the arbitrator chosen by one of the parties 
and without his consent, has no legal validity. 

Where two of the arbitrators had thus committed themselves to a decision 
upon an ex parte hearing, plaintiff may controvert the validity of an award 
made at a subsequent hearing without his consent. 

A carpenter, who from his experience could tell the cost of constructing the 
building in Boston and its vicinity, is competent as an expert regarding 
such cost in another city where the only difference is in the matter of 
freight. 

Exceptions overruled. 





1880.] Hills vs. Home Ins. Co. 
Statement of the Case by Editor Ins. Law Journal. 


In accordance with the stipulation in the policy, arbitrators were 
selected by the loss claimant and the company ; an award was made, 
whose validity was controverted by the claimant ; the further facts 
appear in the opinion. 


Ames, J. 

The defendant places no reliance upon the first award purporting 
to have been made by Williams, Shaw and McNutt. The arbitra- 
tor whom the plaintiff had selected took no part in the hearing, and 
apparently had no notice to attend, The other arbitrators saw fit to 
proceed without him, and, without any notice to the plaintiff, and of 
course without her consent or that of any person authorized to re- 
present her, to substitute in his place a person whom the defendant 
had summoned to attend, for the purpose of making a statement— 
an expression which we must suppose to mean, for the purpose of 
testifying as a witness called by the defendant. An award so ob- 
tained had no legal validity, and could in no sense be binding on the 
plaintiff. For the apparent purpose of curing the defects of this 
proceeding, an attempt was made to procure anew award to bear the 
signatures of the three arbitrators originally appointed. To this new 
proceeding the plaintiff did not assent, but commenced this suit with- 
out waiting for the result of the new hearing. It is argued on the 
part of the defendant that, inasmuch as the plaintiff did not notify 
the arbitrators themselves of her dissent, there was no formal and 
sufficient revocation of the submission of the case to them. How- 
ever that may be, the plaintiff is still at liberty to controvert the vali- 
dity of the award on any other ground. Corruption, partiality or 
misconduct on the part of the arbitrators are sufficient objections to 
an award, independently of any question as to a formal revocation of 
their authority. The facts reported show that two of the arbitrators 
at the second hearing were not impartial men, but had heard the case 
upon ex parte testimony, and had committed themselves to a decision 
which was not satisfactory to the plaintiff upon the very question in 
dispute. And this new hearing was had, not only after those two 
arbitrators had so committed themselves, and prejudiced the case, 
but without notice to the plaintiff. It istrue that much will be pre- 
sumed in favor of an impartial and fair award, but the irregularity in 
this case takes it Sut of the general rule. Conrad vs. Massasoit Ins. 
Co., 4 Allen, 20 Strong vs. Strong, 9 Cush., 560. 
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With regard to the testimony of the expert, it appears from the 
bill of exceptions that he was a carpenter and builder in Boston, 
and vicinity ; that he had built in numerous places in the neighbor- 
hood of Boston ; that, from his experience in building and from the 
examination of the plans and specifications, he could tell what it 
would cost to construct such buildings in Boston and its vicinity,and 
knew the value of the same there ; and that the difference in build- 
ing in Norfolk was only in matter of freight. We think that this 
showed such a degree of experience and skill in the subject matter 
that the court might rightfully receive his judgment as to the value 
of the buildings destroyed by fire, as competent evidence for the jury 
to consider, leaving its weight to be judged of by them. The ques- 
tion as to his qualifications as an expert is largely within the discre- 
tion of the presiding judge, and we find no error in his decision. 
Tucker vs. Massachusetts Central Railroad, 118 Mass., 546; Law- 
rence vs. Boston, 119 Mass., 126. 

Exceptions overruled. 





1880. ] Trager vs. Louisiana Equitable Life Ins. Co. 


SUPREME COURT OF LOUISIANA. 


Appeal from the Sixth District; Court, Parish of Orleans. 


MRS. JULIA TRAGER, Torrrx, 
vs. 


LOUISIANA EQUITABLE LIFE INS. CO.* 


A life insurance policy taken out by a father in favor of his “children is not 
ipso facto extinguished by the failure of the assured to pay the first matur- 
ing premium note, taken by the assurers in place of the cash payment re- 
quired by the policy, merely because of a verbal agreement on the part of 
the assured, not referred to either in the note or the policy, made without 
the assent of the beneficiaries of the policy, and after the delivery of the 
policy to him, that they would surrender the policy on failure to pay the 
said premium note at its maturity. 

Verbal evidence is not admissible to contradict or vary the declarations, stip- 
ulations, admissions or receipts contained in a written policy of insurance 
when the contract is not assailed for error, fraud or violence. So long as a 
life policy in favor of third persons remains in the hands of the assured, and 
the latter’s ,premium notes are retained by the assurers, and the assurers 
take no legal action to dissolve the contract, the contract continues to be 
binding. 


Where the stipulation of a life policy is that the assurers shall not pay the 
amount of the policy until ninety days after notice and proof of the as- 
sured’s death, and it appears that due notice of death was not given the 
assurers, they will be liable for interest only from judicial demand. 


Lasatr anp Aront, for Plaintiff and Appellant. 
Breaux, Tenner & Hawx, for Defendants and Appellees. 


De Branc, J. 
This suit is brought on two policies of insurance for $5,000 each, 
issued and delivered by defendant in favor of the minor children of 
Jefferson Thomas on the life of their father. 


* Decison rendered March, 1879. 
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The company admits the issuance of the policies, but denies its li- 
ability on the grounds : 

1. That the premium due and payable at the issuance of the poli- 
cies, and the interest on the loan note have not been paid. 

2. That instead of paying the premium in cash, asis alleged in the 
policies, the assured gave his promissory note, in which are included 
the premium and interest—failed to pay it at its maturity, and, by 
said failure forfeited his policies, which were declared cancelled, 
and which he agreed to surrender. 

The company lastly asks that in case it be held that said policies 
are still in force, the amount of the notes delivered by the assured 
for the premium and interest be deducted therefrom. 

The principal question presented in this controversy is whether 
parol evidence was admissible to show : 

1. That in giving credit for the premium and taking a note there- 
for, the intentions of the parties were that the clause of the policies 
which declares them not binding, and that no risk attaches until the 
premium is received, was to attach at the maturity of the notes given 
by the assured, if, at that time, they were not paid. 

2. That after Thomas’ failure to pay the premium notes, there 
was a distinct agreement between him and the company’s agent, in 
and by which he promised to surrender the policies, defendant to 
return his notes, and that—in pursuance to said agreement—the pol- 
icies were cancelled. 

Two important facts are admitted : Thomas died without surren- 
dering the policies—the company is now in possession of his notes. 
The policies were cancelled on defendant’s books, but when and un- 
der what circumstances? This was shown by oral testimony, to the 
introduction of which plaintiff objected, and for the following rea- 
sons : 

"1. That it is an attempt to vary, alter or modify by parol, the stip- 
ulations of a written contract so as to destroy its vitality, and show 
that it never existed. 

2. That an acknowledgment contained in a written contract, and 
without which it could not be enforced, is as conclusive against the 
party making it as any other part of the contract, and cannot be 
contradicted by parol. 

3. That Thomas’ pretended promise to surrender the policies was 
made without the consent of the beneficiaries, and that at no time 
he had the right to give up their title. 

These policies were issued on the 19th of June, 1871, and in each 
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of them there are the declarations that “in consideration of the sum 
of $168.60 to them in hand paid by Jefferson Thomas, and of the an- 
nual payment of a like amount to be paid on or before the 19th of 
June, in every year next succeeding the date of this policy, the com- 
pany do assure the life of said Thomas in the amount of five thou- 
sond dollars, payable to his wife, and, in case of her death before 
the demise of her husband, to his legal heirs, etc.,” and “that this 
policy shall not be binding on the company until countersigned by its 
agent at Baton Rouge, and the advance premium paid.” etc. 

Read alone as written in the policies, those declarations assert a 
fact, and that is that the advance premium was paid by Thomas and 
received by the company, and justify the presumption that if the re- 
quired payment had not been made, the policies would not have 
been delivered to the assured, and, according to one of its stipulated 
conditions, would have become null and void. 

On the 19th of June, 1871, Thomas subscribed and delivered to 
the company three notes payable to its order—two in twelve months, 
and the other in three months from their date, and in each of them, 
he acknowledged that they were given for the premium due and pay- 
able on the policies, which, with the interest to accrue thereon, were, 
in the words of the parties’ agreement, pledged and hypothecated 
for the payment of the notes. 

Thomas died after his wife on the lst of June, 1872, before the 
maturity of two of the notes and without having paid that which 
matured ninety days after the issuance of the policies. During at 
least that delay, and though the required premium had not been paid 
in cash, the policies remained in force and constituted a valid agree 
ment entered into for a lawful purpose, by parties legally capable o: 
contracting, and whose consent had not been produced by either er- 
ror of fact, error of law, fraud, threats or violence. 

The company contends that its obligations under that agreement 
have ceased to exist, and why? Because the first maturing of 
Thomas’ notes and the interest due on the loan which was capital- 
ized and included in said note, have not been paid, and he—on that 
account—promised to surrender the policies. If so, its obligations 
were extinguished, not by the unexecuted promise to surrender the 
policies, but by the effect of the dissolving condition. 

Under the written agreement evidenced by the policies and the 
notes, that position is untenable, and for two reasons: 1. The con- 
tracts sued upon do not—in this State—belong to that class of con- 
tracts which are dissolved of right, when either of the parties do not 
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comply with his engagements, but to another, a different class, the 
(lissolution of which must be demanded by suit or by exception—and 
2. Because a contract, the consideration of which is, partly an ad- 
vantage stipulated for a third person whose assent is not necessary 
to complete or perfect the contract, cannot be extra judicially re- 
voked as to the advantage so stipulated without the consent of said 
person whose acceptance of the gratification is timely manifested in 
such a case as this one by presenting the policies at the death of the 
assured, and claiming to be paid the amount of the insurance. C. 
C., 2045, (2040) ; 2046, (2041) ; 2047, (2042) ; 1890, (1884) ; 1902, 
(1896) ; Marcade, vol. 4, p. 489 ; Mourlon, vol. 2, p. 635 ; C. N. art., 
1184. 

In this instance, relying on a pretended forfeiture of the policies, 
which, it alleges, occurred during the life of Thomas, the company 
did not, by a direct action against him, judicially ask the revocation 
of the agreement which it charges that he has violated, nor does it 
now, and by exception to plaintifi’s demand, ask a revocation which 
it considers as already accomplished, and—as we have said—by the 
failure of the assured to comply with the conditions of that agree- 
ment, and by his subsequent promise to return the policies. 

The counsel representing the company insist that the consent to 
take Thomas’ note, and the delivery of that note, do not constitute 
a payment of the premium, but that these facts only prove that time 
was granted for its payment. To sustain this defence, the company’s 
agent was examined, and he testified in substance that the exten- 
sion so granted carried with it the conditions of the policies, includ- 
ing that of a lapse of the risk if the premium was not paid within 
the extended delay. 

The note taken in lieu of the cash, contains no such condition, 
but on the contrary, contains another, an adverse stipulation, which 
contradicts and repels the construction insisted upon by defendant, 
and that stipulation is that the payment of said note was secured by 
a pledge of the policies and all interest thereon accruing. How ex- 
plain or imagine the necessity of that pledge, if, unless the notes 
were paid at maturity, the policies were to be held as having never 
attached ? 

There was, it is urged, between the company’s agent and the as- 
sured, a verbal agreement, not inserted in either the policies or the 
notes, and it was that, if he failed to pay the premium note at its ma- 
turity, the policies would be forfeited. When due, that note was 
sent to its agent to be collected, he so testified, and he gave it and 
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others to a sub-agent, with instructions to deliver them to Thomas 
and get back the policies. The sub-agent declared that he had pre- 
sented the premium note, demanded payment of the same and 
thereafter a surrender of the policies ; that the assured had told him 
that he could not pay the note, would call on the company’s agent 
and surrender the policies ; but the sub-agent did not mention that 
he offered to return either the note which he presented, or any 
other. 

These declarations, counsel argue, were introduced to show the 
full intent of the parties in making the contract of the 19th of June- 
To show that intent, the best evidence is that which was reduced to 
writing, which bears the parties’ signature ; it is the contract itself. 
Its recitals are free from obscurity, and one of the most important is 
“that the policy shall not be binding on the company until the ad- 
vance premium be paid ;” and another, as important as the first, is, 
“that said premium was paid ; and inasmuch as the declarations re- 
ferred to were introduced by defendant to prove, in contradiction of 
the company’s written acknowledgment, that this vital condition has 
not been complied with, their object, it is manifest, is not merely to 
establish the ulterior forfeiture of any admitted contract, but to es- 
tablish that a contract evidenced by five written instruments—two pol- 
icies and three notes—and which is not assailed on account of error 
or fraud, is not such as it is represented in those instruments ; stil 
more, that it has not for a moment existed, and from its inception to 
its pretended perfection, never was but a project to insure and to be 
insured, binding on Thomas alone.” 

Mr. Greenleaf said : “In so far as a receipt is evidence of a contract 
between the parties, it stands on the footing of all other contracts in 
writing, and cannot be contradicted or varied by parol,” and eminent 
jurists, here and elsewhere, have almost invariably held that “the 
written instrument is the safer criterion of what was the real inten- 
tion of the parties, the terms of whose proposals, the conditions of 
whose acceptance, are presumed to be merged in said instrument, 
and that, in the interest of justice and mankind, oral testimony 
should not be received to contradict it, as, in the absence of fraud, 
deceit, or mistake, it is the highest and best evidence of the parties’ 
intent, and of their contract.” © C. C., 2237 (2234) ; 1945 (1940) ; 2276 
(2256) ; 11 L., 416; 18 L., 9; 18L., 347; 5 A, 315; 10 A. 737; 
19 A., 217 ; 1 Greenleaf Evid., 373 ; 11 Mass., 38; 5th Md., 109 ; 14 
Wend., 116; 12 Pic., 40, 562 ; 1 Bigelow 27, 51, 595, 703 ; 25 Conn. 
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207, 542; 9 Howard, 403 ; 19 Howard, 318 ; Bliss, 598; 49 Tl, 180; 
20 Barb., 481 ; 6 Broom, 429 ; 17 N. Y., 199 ; 7th Moakes, 459. 

We entertain no doubt “ that where a policy.of insurance contains 
a condition that the insurance shall not be binding until the actual 
payment of the premium, the insurers, if they elect to do so, may 
waive that condition, it being one inserted for their benefit, and in 
which they alone are interested, and that such waiver may be estab- 
lished by evidence of an express agreement to that effect, or by cir- 
cumstances from which a waiver may be inferred.” 

As held by the Supreme Court of New York, “ The general rule that 
receipts, being mere admissions, are liable to contradiction and ex- 
planation by parol, may be universally true as applicable to mere re- 
ceipts when they are disconnected with, or unnecessary to give va- 
lidity to, contracts or agreements of any kind. When they make 
part of a contract, as in deeds and bills of lading, the same rule is ap- 
plicable when the paper is used as a receipt or acknowledgment 
simply, to defeat an adverse claim, and not as upholding the contract. 
But it is quite another thing when it is sought to contradict a written 
receipt incorporated into the contract, for the purpose of defeating 
the contract itself. The writing read as a whole shows a valid con- 
tract, and in this case the receipt, in connection with the condition, 
shows that to this policy the condition (thus waived) has no applica- 
{ion. There being no pretence of fraud on the part cfthe assured, it 
would be a fraud upon them to allow the witness now to contradict 
this acknowledgement for the purpose of bringing the contract within 
the provision referred to, and thus defeat the policy. The defendants 
should be estopped by their receipt from alleging that the policy was 
void because the acknowledgment was untrue.” 25 Barbour, pp. 190, 
191, 192, 193. 

This doctrine has not been invariably adhered to in the other 
States of the Union, but wherever adhered to, the reasons given for 
its application, if contestable, have not been successfully contested, 
and, in Louisiana, that doctrine, which we consider to be as just as 
it is wise, is embodied in the article of our Code which abolished the 

exception of non numerata prcunia. C. C., 2237 (2234). 

In England, it was held by the House of Lords, “That a policy 
purporting to be signed, sealed, and delivered, by two of the direc- 
tors of an insurance company, in presence of their secretary, and ac- 
cording to the powers vested in the directors by the deed of settle- 
ment of the company, must be conclusively taken as against the com- 
pany, to have been not only duly signed and sealed, but also duly 
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delivered ; that such a policy is complete and binding, as against the 
party executing it, though, in fact, it remains in his possession, unless 
there is some particular act required to be done by the other party 
to declare its adoption of it, and that it is not necessary that the as- 
sured should favorably accept and take away the policy, in order to 
make the delivery complete. 2nd 8. R. H. of Ld’s. cases, 296. 

In Massachusetts, “ policies, though not under seal, have, neverthe- 
less, ever been deemed instruments of a solemn nature, subject to 
most of the rules of evidence which govern in case of specialties ;” 
and there can be no division of opinion as to the fact that, if oral 
declarations were allowed to vary or change their terms and stipula- 
lations, it would often happen that an entirely or partially different 
contract would be substituted to the{written one, and that the parties’ 
rights and their obligations would depend less on the written instru- 
ments, than on the memory and understanding of those present at 
the formation of the contract ; and as remarked by the Chief Justice 
of the Supreme Coart of New Jersey, a rule of law admitting such 
evidence would be a repeal of the great primary rule that written 
agreements are not to be varied or contradicted by parol. Broom, 
vol. 6, p. 371, 372. 

In a case in which, at the trial, the fact of non-payment of the pre- 
mium was not denied, the same court said: “This policy of insur- 
ance, executed by the president and secretary of the company, con- 
tains a formal acknowledgment of the payment of the premium in 
question, and this should prevent the defendants from averring or 
showing non-payment for the purpose of denying that the contract 
ever had any legal existence.” 

“The usual legal rule is that a receipt is only prima facie evidence 
of payment, and may be explained ; but this rule does not apply 
when the question involved is not only as to the fact of payment, but 
as to the existence of rights springing out of the contract. Witha 
view of defeating such rights the party giving the receipt cannot con- 
tradict it. An acknowledgment of an act done, contained in a writ- 
ten contract, and which act is requisite to put it in force, is as con- 
clusive against the party making it as is any other part of the con- 
tract ; it cannot be contradicted or varied by parol.” 6 Broom, pp. 
430, 431. 

In his commentaries, Chancellor Kent said : “The receipt in the 
' policy of the premium is conclusive evidence of payment, and binds 
the insurey, unless there be fraud on the part of the insured.” Here, 
as no fraud is alleged, and as the evidence received in the lower 
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court excludes even the idea that any deceit was resorted to, prac- 

ticed, or intended by the insured, the testimony contradicting the 
acknowledgment that the premium has been paid should have been 
rejected. Kent vol. 3, Com., p. 260 ; 20 Barb., 471; 19 A., 217. 

Our own legislation expressly provides as to contracts for the pay- 
ment of money, which are not reduced to writing, that they may be 
proved by any other competent evidence ; and, as to those which are 
reduced to writing, that parol evidence shall not be admitted against 
or beyond what is contained in the acts, nor on what may have been 
said before, or at the time of making them, or since. C. C., 2277 
(2287) ; 2276 (2256) ; 5 A., 315 ; 12 M., 684; 4 A., 441 ; 25 A., 491. 

In Knox vs. Liddell et al., this court said: “It has been urged 
that the acts spoken of in this article, the last referred to by us, are 
those only which are mentioned in the preceding one, and which re- 
late to the transfer of immovable property ; and the counsel has at- 
tempted further to restrict the article to authentic acts. This is con- 
trary to the settled jurisprudence of this State. 5 M.(N.S.),1; 8 
M. (N.S.), 200; 4L., 1, 29; 6L., 255; 7L, 333; 8 L, 290; 9L., 
572 ; 10 L., 205, 209 ; 5 R., 112. 

“Les deux mots contre et outre le contenu aux actes expriment 
exactement le principe, qui revient 4 dire ceci : on ne peut ni contre- 
dire en rien les énonciations de l’acte, ni rien ajouter 4 ces ¢non- 
ciations. * * * du moment qu ’on a fait un écrit, méme 
dans le cas ot I’ on n’ était pas tenu de la faire, la loi ne permet 
pas aux parties de se rejeter dans les difficultés de la preuve 
testimoniale, comme si cet ¢crit n’ existait pas. * * * * La 
pensce bien ¢évidente de la loi est qu ’on ne sera pas admis 4 prouver 
les explications verbales qui ont précédé, accompagné ou suivi la 
rédaction de |’ écrit, pour arriver, soit 4 restreindre, soit 4 Clargir, 
soit 2 modifier d’ une manicre quelconque les mentions de cet écrit, 
qui doit toujours ¢tre accepté tel qu ‘il est.” Marcadé, vol. 5, pp. 104 
and 105. 

Thomas died within one year from the issuance of the policies, 
and, by the delivery of his three notes, prepared at and sent from the 
company’s Office, had settled on conditions written and accepted by 
the company, for every cent which, as a premium or otherwise, was 
to be paid by him during that year. The policies were cancelled on 
the company’s books ; but that cancellation, without an actual return, 
or even a legal tender of the notes, was premature, unauthorized, and 
null. 


Whilst the policies remained in the hands of Thomas, the notes in 
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the company’s possession, as long as the latter retained the privilege 
of electing between the dissolution or enforcement of the obligation 
evidenced by said notes, the contract which, by a proper course and 
proper proceeding, might have been dissolved, continued to subsist. 
27 A., 113. 

“Tt is urged,” as remarked by the Supreme Court of New York, 
“that Mr. Hathorn promised the agent to bring the policy to the 
office, to be cancelled, when he was to receive the return premium, 
and the agent so testified. Were this undisputed, it neither amount- 
ed to a valid agreement that the policy should be held and deemed 
cancelled, without a return of the premium, nor a waiver of perform- 
ance of the condition on which the right to terminate the risk de- 
pended.” 55 Barbour, 42-43; 47 IIL, 516; 51 DL, 350, 351; 4th 
Bigelow’s cases, 370. 

Plaintiff claims interest at the rate of five per cent, from the 4th of 
September, 1872, and that is from about ninety days after the death 
of Thomas ; but, as it does not appear that due notice was given 
of his death'to the company, and, as by an express condition of the 
policies, its obligation to pay the amounts of insurance did not arise 
but ninety days after notice and proof of the death of the assured, 
no interest can be allowed except from judicial demand. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed. 

It is further ordered, adjudged and decreed that Mrs. Julia Trager, 
as tutrix of the minor children of the late Jefferson Thomas and 
Caroline E. Trager, recover of the Louisiana Equitable Life Insur- 
ance Company of New Orleans, the sum of ten thousand dollars, with 
interest thereon at the rate of five per cent per annum from the nine- 
teenth day of February, eighteen hundred and seventy-four, and the 
costs in both courts. 


It is further ordered, adjudged and decreed that the following 
credits are allowed to said company, to-wit : one for the sum of two 
hundred and forty-two dollars and ten cents, with legal interest 
thereon from the nineteenth of September, eighteen hundred and 
seventy-one, and two for fifty-six dollars each, with legal interest 
thereon from the nineteenth of June, eighteen hundred and seventy- 
two. 

It appearing that Mrs. Julia Trager is dead, and that Ben. A. Day 
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has been appointed dative tutor of the minor children of Jefferson 
Thomas and Caroline E. Trager, this case is re-opened as to this mat- 
ter alone, and the decree thereon rendered on the 13th of January, 
1879, corrected so as to read as follows, to-wit : 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed. 

It is further ordered, adjudged and decreed that Ben. A. Day, as 
dative tutor of the minor children of Jefferson Thomas and Caroline 
E. Trager, recover of the Louisiana Equitable Life Insurance Com- 
pany of New Orleans, the sum of ten thousand dollars, with interest 
thereon at the rate of five per cent per annum from the nineteenth 
day of February, eighteen hundred and seventy-four, and the costs - 
in both courts. 

It is further ordered, adjudged and decreed that the following 
credits are allowed to said company, to-wit : one for the sum of two 
hundred and forty-two dollars and ten cents, with legal interest 
thereon from the nineteenth of September, eighteen hundred and 
seventy-one, and two each for fifty-six dollars, with legal interest from 
the nineteenth of June, eighteen hundred and seventy-two. 

Rehearing refused. 





Liboll vs. Attna Life Ins, Uo. et all. 


SUPREME COURT OF LOUISIANA. 
Appeal from the Fifth District Court, Parish of Orleans. 


JASON T. DIBOLL, 
vs. 
ETNA LIFE INS. CO., or Harrrorp, Connecticut, 
MRS. NANCY LOTSPEICH, Intervenor.* 


An agent of a life insurance company is without authority by giving an ante- 
dated receipt for premium, to revive a policy which was forfeited for the 
non-payment of the premium as stated in the contract. 


Held, that the facts of this case did not justify holding the defendant under 
an agreement to revive an old, or issue a new policy, upon the insured 
proving to be a good risk after satisfactory examination. 

Where there is a passive violation to a contract default is necessary. 


H. N. Oapen and Joun H. Istxy, for Plaintiff and Appellee. 
Sinetetron & Browne, for Defendant and Appellant. 
D. C. & L. L. Lasarr, for Intervenor and Appellant. 


Waite, J. 

The plaintiff, claiming as assignee of a policy of insurance issued 
by the defendant company on the life of Benjamin F. Lotspeich, for 
the sum of five thousand dollars, sues to recover the amount. The 
averments are in substance as follows : That Lotspeich was insured 
on the 10th of August, 1860, through the instrumentality of J. S. 
Copes, then agent of the defendant here, the policy issued number- 
ing 5,398. That the first premium was paid in August, 1860, and 
that when the second payment became due, in 1861, it was made to 
the agent of the company, J. S. Copes, communications then being 


* Decision rendered February, 1880, 
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interrupted with the company ; that as soon as they were re-opened, 
in June, 1862, the agent of the company notified it of the payment 
which, under frivolous pretexts, it declined to recognize ; that the 
policy having been assigned to petitioner, he continued to pay the 
premiums regularly, as they fell due, to J. S. Copes, agent, who regu- 
larly remitted or tendered them to the company ; that in 1869 Copes 
visited the home office of the company and it was agreed that the 
company would recognize the risk provided a certain sum was paid 
for past-due premiums, and provided the insured was still living and 
in reasonably good health ; that Copes, as petitioner’s agent, traced 
up the insured, found him living in the State of Kentucky, in good 
health, had him examined by a competent physician ; that he trans- 
mitted this examination to the company, and tendered the agreed-on 
sum, which was refused ; that petitioner did everything necessary to 
carry out his portion of the contract up to the time of the death of 
Lotspeich, in 1872 ; made the requisite proof of death, and was re- 
fused payment. The defendant answered by admitting the issuance 
of the policy, and the payment of the first premium; averred that 
when the second premium was paid to the agent, in 1861, he was 
without any authority to receive, the agency having been revoked bv 
the war, which was then flagrant; that when the agent informed 
them of the receipt of the premium they notified him of his want of 
authority, and instructed him to return the premium ; that despite 
this fact, he, in 1862, after the revocation of his authority, pretended 
to receive for account of the company another payment ; that in 1869, 
in order that no imputation of bad faith might rest on it, the corpo- 
ration agreed to reinstate the policy, if upon proper examination 
the insured was found to be a good risk, on the payment of all pre- 
miums due, with interest from the date they became due, which was 
declined ; that then an agreement was formed by which, on the pay- 
ment of a designated sum and an annual premium, a new non-par- 
ticipating policy was to be used in lieu of the lapsed and _ participat- 
ing one, on condition that the insured proved to be a good risk after 
suitable examination ; that not finding the risk satisfactory, it was 
not taken. 

The intervenor is the widow of Lotspeich, and the tutor of her 
minor children, the issue of her marriage with him. Her claim is, 
first, that Lotspeich had no authority to assign the policy ; second, 
that neither the first nor second assignee had any insurable interest 
on the life of her husband. She joins the plaintiff in seeking to en- 
force the policy, and seeks recognition as owner of itsproceeds. We 
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will determine first the liability of the defendant, and if we find a 
liability, will pass on the controversy between the plaintiff and inter- 
venor. 

It is difficult to analyze the pleadings so as to state precisely the 
issues presented, whether the claim is under the original policy, or 
upon that policy revived by the agreement of 1869, or on a new pol- 
icy agreed to be issuedin 1869. The claim is of necessity based upon 
one of the three. We understand the brief of the plaintiff’s counsel 
to rest his case on the question of a contract of revival in 1869; but 
we do not take this as an admission that no right existed in the 
plaintiff in 1869, prior to the revival. For this reason, and because 
we think that the burden of prooflargely depends on whether any 
rights existed in 1869, we will examine the case in its threefold 
aspect. 

The original policy was issued in 1860, the premium was payable 
on the 10th of August, 1861-62, etc. By the terms of the policy the 
premium was payable at the home office, and the receipt of the com- 
pany was rendered necessary. The receipt of 1861, as also that of 
1862, is signed only by Copes’ agent, and on its face it states that the 
agent was not in possession of the company’s receipt, which was the 
pre-requisite evidence of the right of the agent to receive. Even 
were this not the case, when the payment of 1861 is claimed to have 
been made, the war was flagrant and the agency had ceased to exist. 
N. Y. L. Ins. Co. vs. Starham, 93 W., S. 24. Were we even to hold 
that the agent’s authority continued despite the war, the position of 
plaintiff would not be improved ; the receipt of the premium in 1861 
was communicated to the company, according to the plaintiff’s own 
pleadings, in June, 1862, and the uncontradicted testimony is that 
the company at once notified him that they considered the agency re- 
voked, and declined to be bound by his acts. Despite this fact, the 
receipt was given for the premium, as per the receipt of the agent on 
the 10th of August, 1862, after the express revocation of the agency. 
There is another view equally fatal. The first receipt, that of 1861, 
signed by J. S. Copes, agent, purports to have received the premium 
from B. F. Lotspeich on the 10th of August, 1861. Now, on the pol- 
icy is an assignment made on the 22nd of August, 1861, by the as- 
sured Lotspeich to the firm of Copes & Phelps, composed, as the 
record establishes, of J. S. Copes and H. J. Phelps. Copes testifies 
that the transfer was made on the 22nd of August, 1861, and his tes- 
timony is in accordance with the date of the written assignment ; he 
also pointedly says, that at the time of the transfer the premium had 
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not been paid by Lotspeich ; in this he contradicts the written re- 
ceipt, signed by himself, which is dated the 10th of August. His tes- 
timony as to the premium not having been paid when the policy was 
transferred is given with great particularity, and was pertinent. 
Now, if his testimony be correct, the policy had lapsed when the 
premium was paid or received by him. The premium was due on 
the 10th of August, the transfer was on the 22nd of August ; if paid 
after that date, the receipt, which is dated the 10th, must have been 
ante-dated. 

That an agent of an insurance company cannot become the trans- 
feree of a lapsed and forfeited policy against the company he repre- 
sents himself, accept the assignment as agent, and then recover the 
policy by an antedated receipt for the premium, is self-evident. The 
same difficulty in, ifit were possible, a more pronounced form, exists 
as to the assignment under which the plaintiffholds. It bears date the 
4th of January, 1862, and the receipt for the premium the 10th of 
August, 1862. Now the consideration of the transfer, as testified to 
by the plaintiff, was remuneration for his services rendered the part- 
nership while the partners were absent during the war, an absence 
which commenced after the date of the assignment. Copes himself 

wears that the assignment to Diboll, his son-in-law, was made in 
consideration of the attention given by him to the business of Copes 
& Phelps during the absence of the partners, “until after the 
close of the war and the return of those partners.” Now, if this be 
true, both the assignment to the plaintiff and the receipt of premium 
from him must have been antedated by several years. The only es- 
cape would be to disregard as erroneous, or given through mistake, 
the testimony of the plaintiff, as also that of Copes, and to adhere to 
the dates found in the writings. But if we did this, the consequence 
would be the inference that the transfer was without consideration, 
in other words, unreal, and therefore that Copes, acting for Copes & 
Phelps, transferred to plaintiff without consideration, then gave, as 
agent of the company, although his agency had been revoked, his 
approval to the transfer, and subsequently to the transfer, gave a re- 
ceipt for the premium as agent. Under this state of things, 
we think the clause under the original policy was evidently forfeited, 
unless revived by subsequent agreement, and that as the new agree- 
ment was a new contract, the burden was on the plaintiff to prove it. 
Without reference to the proof that the original contract once existed, 
the testimony as to the revival is substantially as follows: The presi- 
dent of the company testifies that upon representations made by 
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Copes that the payments had been made in good faith, without 
knowing who was the assignee, he offered to revive the policy, condi- 
tioned on the payment of the arreared premiums, with interest, then 
amounting to over a thousand dollars, the party to be re-examined 
and accepted as a satisfactory risk ; that the proposition was not ac- 
cepted. That thereupon, at the solicitations of Copes, they agreed 
to issue a new non-participating policy for $5,000, Copes to pay $129 
for arrearages, instead of the sum above mentioned, the party to be 
examined and shown to be a good risk. The witness is supported 
by a written memorandum of the terms of the agreement made at 
the time, and is corroborated by the testimory of an employee of 
the company who was present at the agreement, and swears that he 
made the computation for the rate of the new policy thus proposed. 
True, Copes contradicts this testimony, and insists that the old policy 
was to be re-instated, but while in some points he is positive, in others 
he is hesitating and uncertain. When pressed to say whether the 
contract was one for a new policy or the old contract revived, he 
says: “I think my recollection is that the old policy was to be re- 
instated ; I don’t think it was particularly settled which was to be 
done ; but the old policy was to be re-instated or its equivalent.” His 
letter, written at the time, we think, conclusively shows that the 
agreement was to issue a new policy. The letter is as follows : 


“U. S. Horer, June 19, 1869. 

“T. O. Enpers, Esq. 

“ Secretary, etc., Aitna Life Ins. Co., 

“Dear Sir: I omitted to say that, as the assignment of the old 
policy by Mr. Lotspeich was to a mercantile firm, Copes & Phelps, 
not in existence since the war, I shall be obliged to you if you will 
make out the new one directly to me. Mr. Phelps has no interest in 
it. 

“ With great respect, 
“ Yours truly, 

(“ Signed.) “ J. S. Copzs, 

«Pp. S.—I will return you the old policy, of course, on receipt of 
the new one. 

* Josep S. Corrs.” 


The fact is the conviction left on our minds by the testimony is 
that the company was willing to re-instate the policy upon a re-ex- 
amination, and payment of arreared premiums; that this was de- 








832 Report of Decisions. . [Nov., 











clined, on account of the large sum to be disbursed, and an agree- 
ment was entered upon by which the insurance was to be revived and 
continued upon the non-participating plan. We say revived and con- 
tinued, for our understanding of the proof is that the premium in 
the new policy was not to be charged for asif the policy was newly, 
and for the first time issued, but as if originally issued at the date 
of the first policy on the non-participating plan. This explains the 
letter of the secretaryin which the words ‘ revive’ and ‘ continue the 
insurance ’ are used, reconciles it with the letter of Copes, and har- 
monizes with the proof in the record. The claim of plaintiff cannot 
be successful on the original policy, nor on the agreement to revive 
the original policy, for none such was made. If successful at all, it 
depends on an agreement to revive and continue the risk by issuing 
anew policy. The testimony of Copes is that the agreement was 
predicated upon the assured being alive, and in reasonably good 
health ; that of the officers of the company is that it was upon the 
condition he was alive, and would be considered a good risk, after 
satisfactory examination by a competent medical examiner. The bur- 
den of proof was on the plaintiff. For this reason, and because of 
impressions resulting from an examination of the whole of the testi- 
mony, as also because we think the proof is that medical examina- 
tions are shown to be required by all companies, before either reviv- 
ing an old and lapsed or issuing a new policy, we think the agree- 
ment, as stated by the officers of the company, was the one entered 
into. The difference, however, is not very wide between a condition 
of reasonable good health and a good risk. The plaintiff, or rather 
his agent, Copes, must have understood that the reasonable good 
health was to be shown by a medical examination, because he pro- 
ceeded at once to have the person examined by a physician, not an 
examiner of the company, transmitting his certificate as the evidence 
of compliance with the condition upon which the new policy was to 
issue. The proof is that shortly after the agreement, the agent of 
plaintiff, J. S. Copes, forwarded to the company his draft on a firm, 
of which he was a member, for the amount agreed to be paid to ob- 
tain the new policy. That he was replied to, that the draft would 
not be used until the party was shown to be in good health, “as 
such was the understanding.” The letter concluded by saying: “I 
will not send on your draft for collection, but as I have stated, wait 
further advices, when, if satisfactory, your wishes about the policy 
shall be complied with.” That Copes then had the person to be in- 
sured examined, and transmitted the certificate of examination to 
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the company, who not being satisfied with it declined to issue the 
policy, and returned the draft. We think the company was author- 
ized to decline the risk upon the showing made by the certificate, 
1st, because the certificate was not made on the blank used by the 
defendant company for the purpose of examining those whom it was 
to insure ; 2nd; because the answers made by the examiner were not 
explicit and full ; 3rd, because one of them declared the person not 
to be a first, but a second class risk ; fourth, because, although the 
examiner was asked by one of the questions to state whether he re- 
commended the risk, he did not answer the question, thereby giving 
rise to the legitimate inference that as he had classified the risk as 
second-class he declined to recommend it. There is testimony show- 
ing that insurance companies do not usually regard the classification 
of risks by medical men into first, second and third class, but that 
they more particularly regard the recommendation of the physician 
as to the advisability of the risk. The agent of the defendant says 
that it is the rule to decline risks classified as second-class, and that 
this was the invariable rule for the conduct of its business during the 
time Copes was the agent. Even if this were disregarded, the very 
witness who swears to the little importance of the classification of 
risks into classes says that the important consideration is the recom- 
mendation of the examiner that the risk be or be not taken. The 
examination was certified to on the 30th January, 1870. Now, it 
must have been transmitted to the company between the day it was 
made and the 12th of February, 1870, when it is shown the draft was 
returned to Copes. Lotspeich died on January 25, 1872, and al- 
though nearly two years thus elapsed between the refusal of the com- 
pany to issue the new policy, on account of the unsatisfactory nature 
of the proof and the death, no putting in default, no tender of the 
necessary proof, nay, not even complaint on the part of the plaintiff 
is shown. So far as the record discloses, the first intimation that the 
issue of the policy was considered to have been wrongfully refused 
was conveyed after the death of the person upon whose life it was to 
have evidenced a risk. To say now upon parol evidence that the 
person was in good health, and hence a good risk, would be making 
a contract for the parties, and substituting our will for theirs. For 
look as we may at the contract to issue the new policy upon a condi- 
tion, it can only be considered as an obligation to do. If, in viola- 
tion of the contract, the thing agreed on was not done, then a spe- 
cific performance could be invoked, where the performance was pos- 
sible, which is clearly not the case here, as the party upon whose life 
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the policy was to be issued is dead, and the satisfactory examination 
which was the condition, is no longer possible. Then the plaintiff's 
remedy is an action in damages for non-compliance ; to that default 
was a pre-requisite, the refusal to issue the policy upon the insuffi- 
cient certificate having been not only not an active but no violation 
of the agreement. These views disposé likewise of the intervenor’s 
claim against the defendant, and render unnecessary an examination 
of the issues between the plaintiff and intervenor. 

The judgment below is reversed, and judgment and the same is 
hereby rendered in favor of the defendant and against the plaintiff 
and intervenor, with costs in both courts. 

Rehearing refused. 


SUPREME COURT OF KANSAS. 


Error from Potlawatomie District Court. 


KELLEY 
vs. 


CAPLICE.* 


On June 11, 1875, C. was indebted to K. & M.in the sum of $600. At the 
time, C. had in his possession an endowment policy issued by an insurance 
company, insuring his life in favor of his wife. In consideration of the 
satisfaction of this indebtedness and $275, C. and his wife executed a writ- 
ten assignment of the policy to M., and delivered the policy and assign- 
ment to him, and thereby transferred all their right, title, and interest in 
the policy. Afterwards, M. paid to the company all subsequent premiums 
and premium notes. The policy matured May 12, 1878. The amount then 
due thereon was $1,477.73. K. & M. demanded this sum from the insurance 
company, but it refused to pay without Mrs. C.’s receipt on the back of the 
policy. Mrs. C. refused to sign her name, unless she was paid $477.73 when 
the policy was collected. In compliance with this extortionate demand, 
K, executed to Mrs. C. his written promise to pay her this sum on the pay- 
ment of the policy, and M. guaranteed the payment of the money within 
ten days after the policy was paid. When the policy was paid, K, & M. 


* Decision rendered 1880, From Reporter. 
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refused to comply with their written promise. Mrs. C. brought her action 
thereon, and the court gave her judgment for the full amount, interest, and 
costs. 


Held, that as Mrs. C. availed herself of the situation in which K. & M. were 
placed to exact an unreasonable sum and an unconscionable bargain, she 
cannot enforce their written promise, but may recover what is fairly due 
her for the inconvenience or service in writing her signature. 


Eliza Caplice brought her action in the district court of Pottawa- 
tomie County, against M. Kelley and P. H. McHale, on the following 
writing : “Saint Mary’s, May 9,1878. For and in consideration that 
Mrs. Eliza Caplice signs and releases all her right, title, and interest 
to and in policy No. 34,169 of Northwestern Mutual Life Insurance 
Company for $2,000 on the life of Michael Caplice, for the sole use 
and benefit of Eliza Caplice, his wife, I hereby agree and bind my- 
self unto the said Eliza Caplice to pay unto her the sum of four 
hundred and seventy-seven and seventy-three one-hundreths dollars, 
on the payment of said policy unto P. H. McHale or order, for whom 
I have power of attorney. M. Kelley. Signed in presence of J. W. 
Fitzgerald.” “May 29th, 1878. I, the undersigned, hereby guaranty 
the payment of the within amount, viz : $477.73, not later than ten 


days after the payment of the within mentioned policy. P. H. 
McHale.” Defendants in their answer pleaded, among other matters, 
that the paper executed by them was obtained by fraud and extor- 
tion, and was without consideration. The trial was had before the 
court, a jury being waived. A general finding was rendered in favor 
of the plaintiff, and judgment entered accordingly, for the sum of 
$575 and costs. The defendants bring the case here. 


J. S. Mernrirt, for Plaintiffs in Error. 
Tuomas P. Fenton, for Defendant in Error. 


Horton, C. J. 

In substance, the case is this: Onthe 11th day of June, 1875, 
Michael Caplice, the husband of the defendant in error, was indebted 
to the plaintiffs in error in the sum of $600. At the time, Michael 
Caplice had in his possession a certain ten year endowment policy, 
issued by the Northwestern Mutual Life Insurance Company, insur- 
ing his life for the benefit of his wife, Eliza Caplice, the defendant in 
error. To pay the indebtedness of $600, and for $275 in addition, 
Michael and Eliza Caplice executed and delivered to P. H. McHale, 
one of the plaintiffs in error, the following assignment, the same 
executed in duplicate, to wit : “Saint Mary’s, Kansas, June 11, 1875. 
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For a valuable consideration, the receipt whereof is hereby acknowl- 
edged, we by this instrument do assign and transfer to P. H. McHale, 
of Saint Mary’s, Kansas, all our right, title, and interest in and to 
policy No. 34,169, for his sole use and benefit. In case of the death 
of said assignee before the policy become due, then and in that case 
it shall be payable to the heirs or assigns of P. H. McHale. Michael 
Caplice. ([Seal.] Eliza Caplice. [Seal.]” When Michael Caplice 
took out the policy, he executed to the insurance company ten pre- 
mium notes of $82.38 each, and agreed to pay quarterly premiums 
of $28.34 each. McHale paid the quarterly premiums and premium 
notes maturing against the policy after the assignment and transfer. 
At the execution of the written assignments, the following blank re- 
ceipt was on the back of the policy, viz.: “ Received 18—, of 
the Northwestern Mutual Life Insurance Company, dollars,in 
full of all claims on the within policy.” This receipt the Caplices 
did not then sign. The policy matured May 12th, 1878. The amount 
due thereon was $1,477.73. The plaintiffs in error demanded this 
sum of the company, but it refused to pay without Mrs. Caplice’s 
receipt. The latter refused to sign the receipt without the written 
agreement. The writing was executed, and Mrs. C. gave her signa- 
ture to the receipt on the back of the policy. On the part of the 
plaintiffs in error, it is claimed that Mrs. Caplice ought not to recover, 
because it is alleged that it was her moral and legal duty to execute 
the receipt. On the part of Mrs. C., itis contended that she was un- 
der no moral or legal obligation to give her signature ; that her sig- 
nature was purchased for the writing sued on, and that such agree- 
ment is valid and binding. We do not agree with counsel for plain- 
tiffs in error, that Mrs. C. was under alegal duty to sign the receipt. 
She had previously done all that the law required of her in the as- 
signment and transfer of the policy ; she had actually performed 
every act necessary to put plaintiffs in error in possession of the pol- 
icy, and every benefit to be derived therefrom. The illustration of 
the release of a mortgage by the mortgagee is not applicable. By 
the statute, it is the legal duty of the mortgagee to enter satisfaction 
on demand of the mortgagor when the mortgage is paid. Indepen- 
dent of the statute, such duty existed, which could have been en- 
forced in a court of chancery against the mortgagee, on his refusual 
to enter a release after payment. Onthe other hand, neither can we 
agree with counsel for defendant in error, that the written promise 
ought to be fully enforced. The agreement is an unreasonable and 
unconscionable one. Mrs. C. is only entitled to reasonable compen- 
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sation for the inconvenience or service in making her signature. She 
suffered no loss, injury, or disadvantage, nor parted with anything of 
value in signing her name. The demand for the signature of Mrs. 
C. on the part of the insurance company before payment was arbi- 
trary, and yet, out of abundant caution in transacting its business, 
not very unreasonable. Frequently, insurance policies, especially en- 
dowment policies, are hypothecated for the repayment of money, and 
in such cases just such assignments are executed as appear in this case. 
On their face they are absolute, yet in fact the transfer is only for 
security. When the debt is paid, the beneficiary or owner of the 
policy is entitled to its return. Notwithstanding the execution of 
such an assignment in the latter instance, the company, after due no- 
tice, has no right to pay the pledgee. So, to save any question of 
this character arising, we suppose the insurance company was aDx- 
ious to have the signature of Mrs. C. on the policy. Morally, Mrs. 
C. ought to have given it, without making the extortionate demand 
she did. Instead of acting justly, she attempted to take advantage, 
and an unfair one, of the plaintiffs in error, who had bought and 
paid for all her right and interest in the policy. She thought herself 
in a condition to exact an unconscionable bargain, and for service 
worth only a few cents she demanded and received a written promise 
for the payment of nearly five hundred dollars. The mind revolts at 
the enforcement of such a promise, and as the courts, as a rule, un- 
der such circumstances seize upon the slightest act of oppression or 
advantage to set at naught a promise thus obtained, we are of opin- 
ion that Mrs. C. is only entitled to what may be fairly due her for 
writing her signature, and that she cannot recover on the agreement. 
Hough vs. Hunt, 2 Ohio, 495, and cases there cited. See also, the 
following authorities : Sasportas vs. Jennings, 1 Bay, 470 ; Motz vs. 
Mitchell (Penn.,) Alb. L. J., vol. 21, No. 12, p. 237; Chitty on Con- 
tracts, 625. 
Reversed and remanded. 
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COURT OF APPEALS OF MARYLAND. 


Arrit Term, 1880. 


STEWART AND DUFFY, Trvsress, 


Us. 
FIREMEN’S INS. CO., or Barriore. 


An insurance corporation requiring transfer of its stock to be made by its of- 
ficers upon its books, and permitting a trustee or guardian to make such 
transfer in a fiduciary capacity, knowing the trust and that the transfer is 
made for other purposes than the trust, will be liable to make it good in 
equity. 

Trustees subsequently appointed by an equity court to supercede those re- 
moved for their misconduct have a right to sue in equity to recover funds 
misappropriated by their predecessors. Such right is not limited to the 
cestui que trust. The case is different from that of an administrator de bonis 
non. 

Where the suit in no wise affects the relation of the trustees with the cestuis 
que trust, the latter need not be made parties. 

A transfer of stock by an executor is notice to the company of the will under 
which he assumes to act, whose provisions it must be assumed to know, 
and where the circumstances of the transfer were sufficient to indicate that 
the executor was exceeding his power, the company willbe responsible as 
the custodian of the fund, and liable for the negligence of its officers in per- 
mitting the transfer. 

Decree reversed. 


Mitte, J. 

Joseph Johnson died in March, 1864, leaving a will by which, af- 
ter some small bequests, he directed all the residue }of his property 
to be divided into two equal parts, and then devised one part to 
trustees in trust for his grandson, Joseph J. Tyson, for life, with re- 
mainder to his children and their descendants if he left any living at 
the time of his death, and if not thereover, and the other part to the 
same trustees in trust for his grandson, Joseph J. Johnson, for hfe 
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with like remainder to his children and their descendants and with 
like contingent limitation over. The greater part of the testator’s 
personal estate consisted of 1069 shares of stock in the Firemens’ In- 
surance Company, worth at the time of his death more than $60,- 
000. The trustees to whom the property was thus devised were 
William Simms and the grandson, Joseph J. Tyson, who were also 
appointed by the testator, his executors. They excepted these trusts, 
and in June, 1866, presented to the Orphans” Court their first and 
final account as executors, in which, after payment of debts and lega- 
cies, they crave an allowance for 534} shares of this stock retained 
by them as trustees for Joseph J. Tyson to be held subject to the 
trust purposes mentioned in the will, and for a like number of shares 
retained by them as trustees for Joseph J. Johnson to be held sub- 
ject to the same trust purposes. This account was duly sworn to by 
the executors and passed by order of the court on the 30th of June, 
1866. 

When the testator died, his grandson, Joseph J. Johnson, was an 
infant and did not attain majority until October, 1875. In the mean 
time proceedings in behalf of the infant were instituted in the Cir- 
cuit Court for Baltimore City, under which that court as a court of 
equity, assumed jurisdiction and control over the administration of 
the trusts, and in April, 1869, passed an order requiring the trustees 
to give bond for the faithful performance of their duties, which they 
did. Afterwards in 1870, 1871 and 1872, the trustees, with the con- 
sent or permission of the insurance company, transferred portions of 
this stock, amounting to 532 shares in all, and appropriated the pro- 
ceeds to their own use. In October, 1874, but before discovery of 
these transfers, the trustees, upon petition of the infant, were re- 
moved from the trust, and the appellants Duffy and Stewart, ap- 
pointed trustees in their place. The decree which effected this re- 
moval and appointment, was passed in the proceedings referred to, 
and clothed the new trustees “ with all the power and authority con- 
ferred upon or vested in” the removed trustees “in and by virtue of 
the last will of Joseph Johnson, deceased, but subject to the future 
order of this court in relation to said trust,” and directed the old 
trustees to deliver up to the new ones “the money, bank books and 
securities in their hands belonging to the trust estate.” After this, 
in October, 1875, the new trustees filed a petition in the cause, in 
which they charged that the former trustees had failed to deliver to 
them 532 shares of the stock in question, and prayed they might be 
required to do so. In their answer to this petition the old trustees 
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admitted they had sold these shares, and had used the proceeds in 
their business and were now unable to return the same, being insol- 
vent. The court thereupon passed an order directing the new 
trustees “to proceed to recover the moneys and securities belonging 
to said trust admitted by said Simms and Tyson, to have been dis- 
posed of without the sanction of this court ; and said trustees are 
hereby authorized to proceed at once against the sureties inthe bond 
filed by the said Simms and Tyson in these proceedings, and also 
take such other measures as may in their judgment be necessary to 
obtain possession of said moneys and securities, or damages for the 
conversion of the same.” 

The new trustees then, in March, 1876, filed the bill in the present 
case against the insurance company to recover the stock thus lost to 
the trust estate, or its value. The bill charges that Simms and Ty- 
son had transferred on the books of the company 532 shares of its 
stock, part of the 1069 standing in the name of Joseph Johnson, de- 
ceased, without the order of the equity court without the sanction 
or authority of the will under which they had been appointed trust- 
ees, and in fraud of the rights of the cestuis que trust mentioned in 
the will ; that at or before the first of these transfers was made, the 
company well knew and understood that such transfers were without 
lawful authority, and it is, therefore, in construction of law a party 
to the fraudulent acts of the trustees, and is liable to the complain- 
ants for the consequences thereof. It also charges the insolvency of 
the former trustees. 

The company in their answer admit the fact of the several trans- 
fers of the 532 shares, but aver by way of defence: 1. That after 
the arrival of the proper time for distribution of the testator’s estate, 
Simms, as executor by the authority, and with the assent of his co- 
executor Tyson, distributed 417 of these shares to said Tyson as dis- 
tributee thereof under the will, and that Simms and Tyson con- 
jointly, after they had taken to themselves the stock as trustees, for 
some reason unknown to defendants, but supposed by them to be 
proper and legitimate, transferred 115 other shares to one Moreau. 
2. They deny that these transfers were illegally or fraudulently made, 
so far as the defendants are concerned, or with any knowledge on 
their part that the same were in any way improper or unauthorized ; 
they deny that they had any copy of the will or any knowledge of 
its contents, and aver that the transfers were permitted to be made 
by them in perfect good faith, fully confiding in the propriety and 
legality of the same, and without notice of any sort to the contrary. 
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3. That even if Simms and Tyson did commit the frauds alleged, the 
complainants are in duty bound to exhaust their remedies upon the 
bond which these parties gave as trustees prior to any resort against 
the defendants if any they have against them which they do not ad- 
mit. 4. That the only parties damnified by these pretended breaches 
of trust are the legatees of the stock in remainder, who being des- 
ignated as a class to take after the death of the respective tenants 
for life, cannot, therefore be ascertained as individually entitled to 
take until the death of the tenants, and that these when so ascer- 
tained will be the only proper parties to institute proceedings on ac- 
count of said alleged breaches of trust, and they specially deny the 
right of the complainants to institute this suit, and also that the 
court has any jurisdiction to confer such right if it hath assumed to 
do so as is alleged. 

Afterwards, by agreement, Simms and Tyson as executors and 
trustees were made defendants to the bill, and filed an answer in 
which they admit they made the transfers, but deny they did so with 
any fraudulent intent. 

Testimony was then taken, but before the case was ready for hear- 
ing Tyson died without leaving children or descendants, so that by 
the terms of the will the equitable interest in the whole 1069 shares 
of stock devolved upon the grandson, Joseph J. Johnson, for life, with 
remainder to his children and their descendants if he should leave 
any, and if not then over. Upon the hearing the court below 
passed a decree dismissing the bill, and from that decree this appeal 
is taken. 

If the bill was filed under proper authority and with proper par- 
ties to it, and if the proof makes a case rendering the company lia- 
ble, it seems to be well settled that a court of equity has jurisdic- 
tion to enforce the liability. We need not review the many deci- 
sions cited in argument in support of this position. It is sufficient to 
say that the leading authorities upon the subject, both in this coun- 
try and in England sustain the jurisdiction of courts of equity in 
such cases. In Perry on Trusts, sec. 242, the learned author in treat- 
ing of trusts by equitable construction, states as the result of the 
authorities in the United States that if a corporation that requires a 
transfer of its stock to be made by its own officers upon its own 
books, permits a transfer to be made by an executor, trustee or 
guardian of stock held by such persons in a fiduciary capacity, such 
corporation knowing the trust, and that the transfer is made for pur- 
poses other than such trust, will be held in equity as constructive 
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trustee of the stock thus wrongfully conveyed, and will be liable to 
make it good to the cestui que trust, and for this the cases in Mary- 
land to which we shall have occasion to refer, are cited, in all of which 
jurisdiction in equity was either conceded or asserted without ques- 
tion. Nor do we think the complainants, if otherwise entitled to 
maintain the bill, were bound to exhaust their remedy upon the bond 
of the former trustees before proceeding against the delinquent 
company. On the contrary, we are of opinion it was not only their 
right, but their duty, if in their judgment they deemed a suit upon 
that bond would be ineffectual or insufficient to secure the trust es- 
tate, to proceed at once against the responsible corporation. 

But it has been argued that the complainants are seeking to make 
the company responsible for breaches of trust committed by their 
predecessors before they themselves had any legal existence or rela- 
tion to the trust, and for which, of course, neither they nor their se- 
curities are responsible, and that for this they have no legal compe- 
tency merely as trustees, nor by virtue of the order of court on. 
which they rely ; that the parties injured are the legatees in remain- 
der under the will, who alone are competent to sue, and for whom 
the court had no authority in the previous case to substitute the 
trustees now suing ; that the position of the complainants is precisely 
analogous to that of administrators de bonis non, who, except by vir- 
tue of the statute, and within the limits which it prescribes, have no 
power to sue for the delinquencies or devastavils of their predeces- 
sors, nor has any court, unless under special statute, the power to 
authorize them to sue for any violation of trust committed before 
their appointment, and that this is not because of their being ad- 
mninistrators merely, but because of a rule and principle common to 
all classes of trusts alike, viz.: that the injury done by the delinquent 
fiduciary gives a cause of action to the ces!uis que trust alone who 
must seek their own remedies, and cannot give any Cause of action 
to subsequent trustees who were not legally in existence when the 
wrong was done, were not injured as trustees by its being done, and 
were appointed in the stead of the delinquents to administer what 
they left, and not hold them to account for what they had parted 
with. 

It is true an administrator de bonis non cannot in this State, main- 
tain an action for a devastavit committed by a deceased or displaced 
administrator, but this doctrine is, we think, founded in reasons not 
applicable to the present case. Our laws, like those of most of the 
States, in relation to such administrators are founded upon the law 
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of England as it was administered in the ecclesiastical courts. By 
these laws the administrator who is displaced, or the representative 
of a deceased administrator or executor intestate, are required to 
account directly to the persons beneficially interested in the estate 
as distributees, legatees or creditors, and this accounting may be 
made or enforced in the probate court. The remedy for parties 
thus interested for any waste or misapplication of the effects of the 
deceased by his administrator or executor, is by an action at law on 
his administration bond. To the administrator de bonis non is com- 
mitted only the administration of the goods, chattels and credits of 
the deceased which remain in specie, and have not been already ad- 
ministered.” Our statute limits his authority to the administration 
of such assets as have not been “converted into money and not dis- 
tributed and delivered or retained by the executor or former ad- 
ministrator under the direction of the Orphans Court.” In view of 
this law and the source from which it was borrowed, money received 
by the administrator and mingled with his own or other assets sold, 
wasted or misapplied or converted to his own use, are regarded so 
far as the rights and power of the administrator, de bonis non are 
concerned as already administered, and hence he acquires no title to 
such assets, has no authority to bring an action against any one for 
their recovery, and cannot, therefore, sue for a devastavit committed 
by his predecessor in office. 1G. & I, 270; Hagthorp vs. Hook, 3 
Rawle, 361; Potts vs. Smith, 5 Rand., 51; Wernick vs. M’Murdo, 
23 N. J,, Eq., 364 ; Cassick vs. Cassick, 16 Wallace, 535; Beall vs. 
New Mexico. But there is no such statutory limitation upon the 
power of trustees appointed to succeed others in the administration 
of a conventional trust, and we see no good reason why any such re- 
striction should be imposed by the courts. In case of a trust like 
the one before us, we cannot doubt the power of a court of equity 
at the instance of the cestuis que trust to supervise the trustees in its 
management to remove them for misconduct and appoint others in 
their place clothed with all the power and authority over the trust 
estate which the original trustees had under the instrument creating 
the trust. Why then is it not competent for the complainants to 
maintain this bill to recover the portion of the trust property which 
they aver has been lost through the misconduct of their predecessors 
and the negligence of the defendant corporation? It is true the 
question has never been expressly decided in this State, but in 
Thruston vs. Blackiston, 36 Ind., 501, a similar bill was sustained 
without any such objection being interposed. In the case of Loring 
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vs. Salisbury Mills, 125 Mass., 138, a trustee under a marriage set- 
tlement invested a portion of the trust funds in the stock of a manu- 
facturing corporation, and afterwards committed a breach of trust by 
transferring the certificates for the stock to various persons by trans- 
fers absolute in form but in fact as collateral security for his own 
debts. The certificates thus assigned were surrendered to the cor- 
porations and new ones were issued by it to the assignees. The 
trustee then died and under a power contained in the instrument 
another trustee was appointed in his place who thereupon brought 
an action at law against the corporation. The court held that this 
suit could not be maintained, but allowed the plaintiff to amend by 
changing the action at law into a suit in equity, saying : “ By virtue 
of the terms of the original indenture, and the power of appoint- 
ment executed in accordance therewith the plaintiff has clearly be- 
come in equity the assignee of any rights of action for injuries to 
the trust property before his appointment.” The bill was then filed 
and the corporation was held liable upon the ground that it had no- 
tice that the original holder of the stock was a trustee and of the 
name of his ces/ui que trust, and had issued the new certificates with- 
out making any inquiry whether his trust authorized him to make 
a transfer. In disposing of the case upon the merits, the court 
again says: “The new trustee appointed in the place of Rogers, not 
being able, as we have already held, for technical reasons to main- 
tain an action at law against the corporation, he is clearly entitled to 
maintain this bill in equity.” But apart from authority, and assum- 
ing the question is one of first impression, we have no difficulty in 
sustaining the right of trustees appointed as in the present case, to 
maintain suits against the proper parties for breaches of trust com- 
mitted by, or injuries done to the trust property while in the hands 
and under the management of their predecessors. The most com- 
mon class of trusts are those in favor of infants or children not in esse 
when the trusts are created, and if it should be held that the de- 
frauded cestuys que trust are alone competent to sue for such injuries, 
a large majority of trust estates will be exposed to the danger of ir- 
reparable loss or entire destruction, and courts of equity will be un- 
able to exercise with effect one of the most beneficial and important 
powers relating to a subject peculiarly within the scope of their ex- 
clusive jurisdiction. 

But it is further argued that even if the present trustees are en- 
titled to sue, still the bill is defective because the cesiuys que trust 
are not made parties. The general rule undoubtedly is that in suits 
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respecting trust property either by or against the trustees, the vestuys 
que trust as well as the trustees are necessary parties. But where 
the suit is brought by the trustee simply to recover the trust prop- 
erty, and in no wise affects his relation with his cestuys que trust it is 
unnecessary to make the latter parties. Casey et al. vs. Brown, 2 
Otto, 171 ; Ashton vs. Atlantic Bank, 3 Allen, 217. Such, we think, is 
the character of this bill The trustees have no adverse claim 
against the cestuys que trust, and the object of the bill is simply to se- 
cure their interests. It merely seeks to recover trust funds so as to 
enable the trustees to hold and administer them agreeably to the 
trusts declared in the will, and under the supervision of the court in 
the case already instituted to which the cestuys que trust are or can 
be made parties. 

The remaining inquiry : is Have the complainants made out a case 
entitling them to relief against the defendant corporation? The 
stock in question stood on the books of the company in the name of 
Joseph Johnson, the original owner from the time of his death until 
the alleged unauthorized transfers thereof, and in this respect the 
case differs from that of Albert and wife vs. Savings Bank, 2 Md., 
159. In that case the stock never belonged to the testator and never 
stood in his name, but was purchased by his executors after his death. 
Other facts established by the testimony are as follows : On the 18th 
of November, 1870, Simms and Tyson, as executors transferred 115 
shares of this stock standing in the name of Joseph Johnson to Jos- 
eph Johnson. Why stock thus standing in the name of the testator 
should be transferred by his executors to the testator himself does 
not appear. It was certainly a very unusual and extraordinary trans- 
action, for on the same day the same parties as executors transferred 
the same shares to Charles Moreau, who appears to have held them 
until the 23rd of March, 1871, when he transferred them to Tyson 
in his individual right. On the Ist of May, 1871, Simms alone, as 
executor transferred 108 other shares to Tyson in his individual 
name. At this time, therefore, Tyson became the ostensible owner in 
his own absolute right of 223 shares of the stock, and on the 23rd of 
February, 1872, he transferred all of them to the Franklin Bank. 
Afterwards on the 14th of March, 1872, Simms in like manner trans- 
ferred 110 shares to Tyson, and on the next day Tyson transferred 
them to the National Bank of Baltimore. Again on the 16th of 
May, 1872, Simms transferred in the same manner 112 shares to 
Tyson, and eight days thereafter, Tyson transferred them to the Mer- 
chants National Bank. Finally on the 27th of December, 1872, Simms 
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in the same way transferred 87 shares to Tyson, and these were sub- 
sequently in July and October, 1873, transferred by Tyson to Henry 
Frank. In this mode the whole 532 shares were disposed of. All 
these transfers including the two first signed by Simms and Tyson, 
as executors, and the others by Simms alone as executor were enter- 
ed upon the stock ledger of the company, and as each was made, the 
old certificates in the name of the testator were delivered to the com- 
pany, and they issued new ones to Tyson in his individual right. 
During the period covered by these transfers as well as prior thereto 
Simms was one of the directors of the company. The proof further 
shows that during the same period Simms and Tyson were partners 
carrying on a grocery business in Baltimore, and the stock which 
Tyson thus acquired was transferred to the banks, and to Frank as 
collateral security for money loaned to this firm thereon, and these 
transferees afterwards sold it on failure of the pledgors to redeem. 

The fact that Simms and Tyson in making these transfers professed 
to act as executors of Johnson, the deceased stockholder, gave the 
company, or its officers to whom superintendence of transfers of its 
stock was committed, actual notice that Johnson left a will, which 
was open to inspection upon the public records, and made the com- 
pany chargeable to the same extent as if such officers had actually 
read it, and thereby made themselves acquainted with its contents. 
The company therefore must be dealt with in this case as if it had 
actual knowledge of the provisions of that will at the time the first 
transfer was proposed to be made. This proposition was expressly 
decided by Chief Justice Taney in the case of Lowry vs. Commercial 
and Farmers Bank, Campbell’s Rep., 320. That case has become a 
leading authority in this country, and the principles it announces 
have been adopted and approved by this court in Albert and wife vs. 
Savings Bank, (2 Md., 168,) as “founded in sound policy.” An in- 
spection of Johnson’s will would have disclosed the fact, beyond mis- 
take by any one capable of reading it, that it gave these parties no 
authority either in their capacity as executors or as trustees, to trans- 
fer, or in any wise dispose of, any portion of this stock. The only 
power of disposal which the will in terms vests in them,.is to leave 
perpetually or otherwise, and upon such terms as they may deem 
proper, any or all of the testator’s landed estate.” Undoubtedly this 
stock was liable to be sold, if necessary, for the payment of the debts 
of the testator, and the executors in the regular execution of their 
duties would have had power to sell it for that purpose. But when 
the first of these transfers was made the testator had been dead more 
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than six years, and the time had long before elapsed within which 
the law required the debts to be paid, and the estate settled up by 
the executors. The company is chargeable with knowledge of these 
facts. But more than this the character of the transfers themselves 
was sufficient to give the company notice that payment of debts was 
not the purpose designed, or was at least sufficient to put the officers 
of the company upon inquiry as to that matter. A transfer of stock 
by one executor to another in his individual name is an unusual pro- 
ceeding, and is not the mode which joint executors would naturally 
adopt if their purpose was to’ sell the stock or raise money upon it 
to pay the debts of their testator. The slightest inquiry in the Or- 
phans Court, where the will was recorded, and where the law re- 
quired the personal estate to be administered by the executors, would 
have disclosed the fact that the debts had long before been paid, and 
the estate settled up. Besides, in Lony’s case, where the bank was 
held liable there was a similar state of facts as to the length of time 
after the death of the testator before the transfer was made, and like 
facility for ascertaining the true state of the case on inquiry. Nor 
can the company, thus charged with knowledge of the contents of 
the will, be excused on the ground that they had the right to sup- 
pose the transfers were being made in due course of distribution. 
Under the will, Tyson was not a distributee, nor a legatee for life, 
and entitled as such to have the stock transferred to him in his indi- 
vidual name. He was merely a cestui que trust for life, and the divi- 
dends upon one half of the stock during life was the only beneficial 
interest in it, which the will gave him. Conjointly with Simms, he 
was made a trustee to hold the legal title, and in no other capacity 
was he entitled to hold the stock for a single day after his duties as 
executor had been discharged. This appears so plainly on the face 
of the will that no one reading it could have mistaken its meaning 
in this respect. 

But it is said that when these transfers were made the stock had 
by operation of law been transferred from the executors to the same 
parties as trustees, and that they are to be regarded as having then 
held it in the latter capacity. Conceding this to be so, we do not see 
how it can avail the company as a defense in this suit. It may be 
true that an innocent assignee for value under an assignment, exe- 
cuted by these parties as executors, would have taken the same title 
as if the assignment had been executed by them as trustees, but the 
company in ‘this case stands in no such position. It was not an as- 
signee of the stock, but the custodian of it. Clothed with sufficient 
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power, and charged with the duty of protecting it from unauthorized . 
transfers ; and the complaint is that its officers were negligent in the 
discharge of that duty whereby loss has resulted to the rightful 
owner. The question here is, what knowledge had the company at 
the time or what knowledge was imputable to it from the forms of 
the transfers themselves, and the character in which the parties mak- 
ing them professed to act, and not what title such parties could have 
conveyed to a stranger. We have said that when the parties making 
the transfers proposed to do so, and professed to act as executors, 
that fact, of itself, gave the company notice of the will and made it 
chargeable to the same extent as if it had actually read it; and in 
our judgment this imputation of knowledge, is not affected by the 
fact that the parties thus declaring themselves to the company, and 
holding themselves out, and professing to act as executors, might at 
the time, by operation of law, have held title to the stock as trustees. 
No actual transfer on the books of the company by the executors 
to themselves as trustees had ever been made. Having then this no- 
tice of the will, the company had notice of the trusts it contained, in- 
cluding the names of the trustees, of the cestui que trust for life, and 
of the provisions in favor of children thereafter to be born. The 
case then falls directly within the principles laid down in Loring vs. 
Salisbury Mills, in Farmers’ and Mechanics’ Bank vs. Wayman and 
Stockett, 5 Gill, 336, and the whole line of authorities on this subject. 
In whatever light, therefore,the case may be viewed, we are convinced 
there was such negligence on the part of its officers in allowing these 
transfers to be made as to render the company responsible to the 
complainants for the resulting loss. 

It will be observed that in thus disposing of the case no reference 
is made to the Act of 1843, ch., 304, now constituting sec. 274 Art. 
93 of the Code. By this omission we are not to be understood as in- 
timating that a transfer by the administrator or executor, of stock in 
a bank or other corporation like the present defendant belonging to 
and standing in the name of a deceased stockholder is not a sale of 
the property of the decedent within the purview of that act. We 
regard the liability of the company in this case as made out indepen- 
dently of the provisions of that statute. And for that reason have 
made no reference to it in determining that liability. The company 
is not responsible for the dividends on the stock that accrued after 
the transfers and before the death of Tyson. These belonged to 
Tyson himself, and the trust estate haz no claim to them. The com- 
plainants are entitled to a decree compelling the company to replace 
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the 532 shares on its books in their names as trustees, and issue a 
proper certificate to them therefor, and to pay them the dividends 
that have accrued thereon since the 5th of April, 1878, the date of 
Tyson’s death, or to pay them the market value of the several por- 
tions of stock at the respective dates of the several unauthorized 
transfers thereof by Simms and Tysons and by Simms alone, together 
with the amount of dividends that have been paid since Tyson’s 
death to other stockholders on the same number of shares. 7 Otto, 
369, Telegraph Company vs. Davenport ; 3 Seldon, 274, Pollock vs. 
National Bank. To the end that such relief may be granted the 
complainants the decree appealed from will be reversed and cause re- 
manded. 
Decree reversed and cause remanded. 


COURT OF APPEALS OF NEW YORK. 


In THE MATTER OF THE APPLICATION OF THE 
ATTORNEY GENERAL 


vs. 
NORTH AMERICA LIFE INS. CO.* 


The receiver of an insolvent life company may except to the report of the ref- 
eree appointed to take proof of claims. The former stands as trustee of 
the funds for all the creditors, and may intervene to see that no injustice is 
done. 

The registered policy acts of New York are not unconstitutional, nor in con- 
flict with the provision of the constitution prohibiting the creation of cor- 
porations by special act, nor the provision prohibiting the loan of its credit 
by the State in aid of a corporation or individual. 

The New York act of 1869, providing for the closing of an insolvent company, 
does not deprive the company of its property without due process of law, 
and is not a violation of the State and Federal Constitutions. It does not 
necessarily follow under that act that a company proceeded against, but 
afterwards found to be solvent, mustJbe wound up. 

The registration acts did not impair the obligation of contracts between the 
company and its members. The legislature had a right to give classes of 


* Decision rendered September, 1880. , 
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members preference so long as other creditors were left with substantial 
remedies, 


The date of arresting the business of the company and appointment of the re- 
ceiver, and not the date of ordering a dissolution, was the date at which the 
value of claims should be proved. 


Annuity bonds were properly valued according to the American Experience 
Table, at four and one half per cent and not the Northampton Table at six 
per cent. The value is such a sum as will purchase such an annuity in 
another company. 


Holders of unmatured registered policies have no preference over matured 
claims under the act of 1869. 


A stipulation that the non-payment of interest on notes given for premiums, 
in the case of paid-up policies, should forfeit the entire policy, is not un- 
conscionable or usurious and will be enforced. 


Holders of unregistered paid-up policies taken in exchange for registered 
policies, in the absence of fraud on the part of the company, have no claim 
on the registered policy fund, but parties entitled to such registered policies 
in exchange and deprived of them through no fault of their own, may be 
allowed, in the absence of objection, to a preference in the general fund. 

The fact that a statute required all policies after a certain date to be registered, 
does not entitle the holders to claim against the special fund, if their 
policies were not registered. 

The act of 1869 section 2 and 11, does not prohibit the issue of both registered 
and unregistered policies by a company previously authorized to issue un- 
registered policies. 


Where the death of the party determined the precise amount of the claim after 
the appointment of the receiver, but prior to his taking proof, such amount 
should be adopted as correct. 


Wriium D. Wuitine, Rarsart J. Mosss, Jr., Witt1am Barnes, 
Grorce H. McApam, Cuampers, Boveuton & Prentiss, Tuomas S. 
Moorz, Lucius McApam, Ricuarp O’Gorman, for policy-holders. 

R. W. Pecxuam, for Receiver. 


Eanrt, J. 

The North America Life Insurance Company was incorporated 
in 1862, and continued business until March 8, 1877. For several 
years before the last date, it had issued registered policies and an- 
nuity bonds, under the acts chapter 576 of the laws of 1866, chapter 
708 of the laws of 1867, and chapter 902 of the laws of 1869. At that 
date, a receiver of the company was appointed under section seven 
of the acts of 1869, and by him an acturary was subsequently appoin- 
ted under section eight, who investigated the affairs of the company 
and reported that it was insolvent, within the meaning of that section. 
The receiver proceeded to wind up the company. Notices were 
published and served, requiring creditors to present their claims 
within a time specified, and a referee was appointed to take proof of 
the claims and report the same to the court. Many claims were pre- 
sented to such referee, and, after hearing such of the claimants as 
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desired to be heard, he made his report, which was filed. Many ex- 
ceptions were taken thereto by the receiver and the claimants. The 
exceptions were all overruled but two at the Special Term, and the 
report was confirmed, except as modified by sustaining the two ex- 
ceptions. Several of the claimants appealed to the General Term of 
the Supreme Court and from affirmance there to this court. 

So many questions are presented by the various appeals that a brie‘ 
discussion of them here must suffice. 

Objection is made here that some of the exceptions to the report 
of the referee were not filed within the time allowed by the rules of 
the Supreme Court. It is sufficient to say that this fact is not shown 
by the record as printed, and that the objection does not appear to 
have been taken at Special Term. It is a mere matter of practice, 
which should have been disposed of there. 

It is also objected that the receiver had no right to file any excep- 
tions to the report of the referee, as the controversies before the ref- 
eree were solely between the several claimants upon the assets of the 
company. The receiver represents the company not only, but he 
stands as a trustee of its funds for all its creditors. He is supposed 
to be impartial between the several claimants upon the funds, and 
yet he may intervene to see that no injustice is done to any one, and 
that the funds are properly protected, disposed of and administered. 
Bockos vs. Hathorn, 78 N. Y., 222. In such cases, the claimants do 
not all usually appear before the referee by counsel. They may 
choose to rely upon the protection the receiver, as their trustee, will 
give them ; and that he may afford them such protection, he may 
appear before the referee, file exceptions to his report, and appeal 
from any order or decree, made at any stage of the proceedings, 
affecting the funds in his charge. 

First.—There were registered and non-registered policy-holders 
in this company and the claim is made, on behalf of one of the non- 
registered policy-holders, that the three acts above referred to, so far 
as they provide for a special fund for the security of registered policy- 
holders, were unconstitutional, and that therefore all the funds of 
this company should be combined into one fund, in which all the 
creditors of the company should share pro rata. 

It is contended that the act of 1866 is in conflict with section one 
of article eight of the State Constitution, which provides that  “ cor- 
porations may be formed under general laws ; but shall not be cre- 
ated by special act, except for municipal purposes, and in cases where, 
in the judgment of the Legislature, the object of the corporation can- 
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not be attained under general law.” The plain answer to this con- 
tention is that the act did not create a corporation, but simply re- 
gulated a corporation previously in existence. 

It also contended that all the acts were in conflict with section nine 
of article seven of the Constitution, which provides that “the credit 
of the State shall not in any manner be given or loaned to, or in aid 
of any individual, association or corporation.” The answer to this 
contention is that the credit of the State was not given or loaned by 
these acts. It simply became the custodian of the securities depos- 
ited with it. It incurred or assumed no responsibility except as a 
depositary. Its responsibility was just like that assumed by the 
State under the Safety Fund Acts, (1 R. S., 2d Ed., 606,) and under 
the General Banking Law of 1838, (chap. 260,) and under the Gen- 
eral Insurance Law of 1853, (chap. 463,) which requires a deposit 
with the comptroller of securities to the amount of $100,000. It 
was never before supposed that the constitutional provision cited was 
intended to prohibit the assumption by the State of the responsibil- 
ity imposed by such acts. 

It is further contended that the act of 1869, violates both the 
State and Federal Constitutions, in that its provisions deprive life 
insurance companies of their property without due process of law. 
This is plainly not so. Section seven of that act provides that if at 
any time the affairs of any life insurance company which has depos- 
ited securities under the act shall, in the opinion of the superintend- 
ent of the insurance department, appear in such a condition as to 
render the issuing of additional policies and annuity bonds by such 
company injurious to the public interest, the superintendent shall re- 
port that fact to the attorney general, whose duty it shall then be to 
apply to the Supreme Court for an order requiring the company to 
show cause why its business should not be closed. The court must 
thereupon proceed to hear the allegations and proofs of the respec- 
tive parties, and in case it shall appear to the satisfaction of the court 
that the assets and funds of the company are not sufficient to jus- 
tify the further continuance of the business of insuring lives, grant- 
ing annuities and incurring new obligations as authorized by its 
charter, then the court must issue an order enjoining and restraining 
the company from the further prosecution of its business, and ap- 
point a receiver of all the assets and credits of the company. The 
legislature .had the right to alter or repeal any law under which 
these companies were organized, and thus prescribe the conditions 
upon which their existence could be continued or terminated. It 
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could terminate the existence of every insurance company in this 
State without violating any constitutional provision. What it did in 
this act was to provide a way for arresting the operations of any in- 
surance company when its conditions became such that its continu- 
ance in business would be detrimental to the interests of the public. 
The methods provided are not arbitrary. There is, first, the judg- 
ment of the superintendent, and then a hearing before the court, 
subject to a right of final appeal to this court. Jn re Atlantic Life 
Ins. Co., 74 N. Y., 177. If the court shall determine that the com- 
pany ought not to continue business for the reasons stated in the 
act, a receiver must be appointed for the purpose of administering 
its assets. That. is the orderly way generally adopted for winding up 
the affairs of corporations which go into liquidation. The corpora- 
tion in such case is, in no proper sense, deprived of its property. 
That is taken for the payment of its debts and distribution among 
those who are entitled to the same. Section eight provides that the 
receiver shall at once appoint an actuary who shall investigate the 
affairs of the company and make his report to the court and to the 
receiver ; and if he shall find that the securities deposited by the 
company in the insurance department, and the assets and credits, in- 
cluding future premiums on outstanding policies and other obliga- 
tions, are sufficient under the laws of this State to pay all the poli- 
cies, annuities and other obligations of the company as they mature 
by the terms thereof, and the legal costs and expenses; and if his 
report shall be confirmed by the court, then the receiver may con- 
tinue to receive premiums and payments upon the policies and other 
obligations of the company, thus carrying them to maturity, or he 
may, under the direction of the court, reinsure in some other com- 
pany all the outstanding risks. It is complained that a company may 
thus be solvent, and yet its business may be arrested. That is un- 
doubtedly so. The management, credit and condition of a life in- 
surance company, although solvent, may be such that it might be 
injurious to the public interest to permit it to continue its business. 
But it does not necessarily follow that a company must be wound 
up notwithstanding it shall appear upon the report of the actuary 
that it is perfectly solvent. If the court shall, after the appointment 
of a receiver, become satisfied that he was improvidently appointed 
under a mistake as to the true condition of the company, and that 
the company is abundantly solvent, and can with safety and propri- 
ety be permitted to resume and continue its business, its power to 
vacate the order appointing the receiver, and to discharge the re- 
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ceivership, cannot be doubted. and in such event, the appointment 
of the actuary and his proceedings which depend upon the receiver- 
ship will not he permitted to stand in the way. If, however, as was 
the case here, the report of the actuary shall show the company to 
be insolvent, there certainly can be no well-founded claim that the 
proceedings provided by the statute are an unusual arbitrary violation 
of any fundamental principle of justice, or that there is the absence 
of that due process of law which has always been usual in such 
cases. 

The claim is also made that the registration acts impaired the ob- 
ligation of the contracts between the company and its members, con- 
tained in the policies issued to such members. But it is clear that 
the obligations of the company were in no way interfered with or 
impaired. The company remained liable to discharge all its obliga- 
tions just as it made them, and precisely according to their terms. 
The holders of non-registered policies had no lien upon the prop- 
erty of this company at the time of the passage of these acts, and 
they were therefore deprived of no lien. Laws abolishing imprison- 
ment for debt and distress for rent, and increasing the amount of 
property exempt from execution, have been held not to impair the 
obligation of contracts previously existing. Laws could be passed 
giving servants a preference of payment in all cases out of the es- 
tates of their employers without impairing the obligation of other 
contracts entered into with such employees. So the legislature 
could, for reasons of public policy and justice, give classes of credi- 
tors preference over other classes, so long as creditors not preferred 
were left with substantial remedies. Here, the holders of registered 
policies were given a preference of payment upon a fund substan- 
tially created with money contributed by them. The special fund 
created for their benefit could never, in the ordinary management of 
a company, be greater than the money contributed by such policy- 
holders, and it seems to me quite absurd to say that a provision that 
they should have payment out of such fund, in preference to other 
policy-holders, violated the obligation of any contract within the 
meaning of the Constitution. A debtor does not violate the obliga- 
tion of his contracts with other creditors by pledging to a class of 
his creditors a portion or all of his property for the purpose of se- 
curing their claims, and the same must be true of an insurance com- 
pany which sets apart a portion of its assets in pursuance of law, for 
the purpose of securing a certain class of its creditors. 

Without further elaboration, I conclude that the objections to the 
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registration acts on constitutional grounds are without any founda- 
tion. 

Second.—The receiver in this case was appointed under the act of 
1869, March 8, 1877. That act contained no provision for a dissolu- 
tion of the corporation, and hence there was a further application to 
the court by the attorney general in December, 1877, under the act 
of 1853, for an order dissolving the corporation, and upon such ap- 
plication an order was made January 16, 1878, continuing the re- 
ceiver and dissolving the corporation, The referee in allowing the 
claims, took the date of March 8 as the time in reference to which 
the value of all claims should be computed. It is claimed that he 
should have taken the date of January 16. I think the referee was 
right. The business of this company was arrested on March 8, and 
its assets were then put into the hands of a receiver for administra- 
tion under the act of 1869. The company could never thereafter do 
any business, and was practically, though not technically, dissolved. 

Third.—In computing the value of certain annuity bonds issued by 
this company, the referee took as his basis the American Experience 
Table of Mortality, found in the Session Laws of 1868, at page 1317, 
and interest at four and one half per cent. Exception was taken to 
this on the part of some of the claimants, and the Special Term 
sustained the exception, holding that the values of such bonds should 
be computed according to the Northampton Table, with interest at 
six per cent. The learned judge at Special Term was influenced, if 
not controlled, by the decision of this court in the case of the People 
vs. Security Life Insurance and Annuity Company, 78 N. Y., 114. 
It is true that in that case it was held that in computing the values 
of the annuities then in question, the Northampton Tables, with in- 
terest at six per cent, should be used. The facts in that case were 
not as fully developed as they have been in this, and the question was 
not as fully argued there as it has been here ; and whether that case 
was correctly decided or not upon the case as it was then presented 
to the court, my convictions are very strong that it should not con- 
trol us now. These annuity bonds were issued by a company doing 
an annuity business and were purchased by persons who preferred 
annual payments for life rather than a gross sum in hand. The pur- 
chasers of these bonds paid not only such a sum as would be suffi- 
cient, drawing some rate of interest to pay the annuity for the term 
expected, but also an additional sum, which in insurance business is 
called the “ loading,” to pay for expenses of the company and contin- 
gencies. The purchasers of the annuities did not wish to be at the 
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trouble, risk and expense of managing a gross sum so as to produce 
the annuities, and hence paid the company for assuming that trouble, 
risk and expense, and hence, if the annuitants now received of thia 
company only the present value of the future annual payments for 
the term expected, they will not get a proper proportion of the pur- 
chase money paid. Upon such a basis, the whole of the loading, al- 
though not earned by the company, will remain with it, and an an- 
nuitant receiving the present value of the annual payments, if he 
should desire to purchase another annuity, would again be obliged 
to pay for the “loading,” and thus would not be able with the gross 
sum received, to purchase an annuity for the remainder of his life. 

The true rule, it seems to me, to measure the value of such annui- 
ties, is to take such a sum as will, for the remainder of the life of the 
annuitant, purchase an annuity for the same amount. In the case 
of running policies in insolvent companies, we have held that the 
amount of damage to a policy-holder is the value of the policy de- 
stroyed, and that such value is the sum which, together with the same 
future premiums, will procure another policy in a solvent company. 
So the value of an’annuity bond, binding the company to make cer- 
tain annual payments during life, is such a sum as will purchase a 
similar bond in another solvent company for the remainder of life. 
Nothing short of that will give the party whose bond is destroyed full 
indemnity. 

Insurance companies doing an annuity business and a life insur- 
ance business must conduct both kinds of business upon the same 
principles. In the one case, a’party makes certain annual payments 
for a gross sum to be paid at the end of life. In the other case, he 
pays a gross sum for annual payments to be made to him for life 
A party pays $100 per year for $3,000, to be paid at his death, or he 
pays $3,000 for $100, to be paid to him annually for life. Thus, in 
the case of an annuity, the process of insurance is inverted, and there 
is abundant reason for claiming that the same fundamental principles 
must govern in conducting the two kinds of business, and in estima- 
ting the values of the two kinds of contracts. 

It would do exact justice between an annuitant and the company 
now, to compute the value of his annuity by the same table which 
was used when he purchased the annuity. It would not be just to 
take a basis of six per cent interest now, when a basis of four or four 
and a half per cent, requiring a larger gross sum, was used in the 
purchase. 

It was proved before the referee that the Northampton Table, with 
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six per cent interest, was not used by this company, or any other 
doing an annuity business, and that the American Experience Table, 
and Carlisle and Actuaries’ Tables were used by this and other com- 
panies. It was also proved that no life insurance company could, 
with safety, agree to pay an annuity on the basis of six per cent in- 
terest ; that it would take a less sum to purchase an annuity on a ba- 
sis of six per cent interest than on a basis of four and a half per 
cent, and that the difference at the age of twenty-five would be 
about twenty per cent, and at the age of seventy-five, about five per 
cent. 

Besides all this, the American Experience Table is required by 
the act, chapter 623 of the laws of 1868, to be used by the superin- 
tendent of the insurance department in valuing all the outstanding 
policies and other obligations of insurance companies, and the same 
standard for computing values is required to be used under sections 
four and eight of the act of 1869. 

Therefore, the annuitants may justly claim that the sums awarded 
to them by taking the Northampton Table and interest at six per 
cent are too small, and I think the referee was right in his basis for 
calculating the values. The reasons for discarding in such cases the 
Northampton Tables at six per cent, are much stronger now than 
formerly, since the rate of interest has by law been reduced to six 
per cent, and by practice generally below that sum for permanent 
loans. 

Fourth.—It is claimed on behalf of some of the holders of running 
registered policies, that they are entitled to payment out of the se- 
curities deposited under the registration acts, in preference to the 
death claimants under registered policies ; and this claim they base 
upon the language used in the act of 1869, I have carefully consid- 
ered all that has been said in favor of this claim, and am clearly of 
opinion that it is unfounded. The reasons given by the learned ref- 
eree in his report for rejecting this claim, are so full and satisfac- 
tory that nothing need now be added. 

Fifth.—There were cases where paid-up policies were issued in 
lieu of other policies upon which notes had been given for portions of 
the annual premiums, and such paid-up policies contained a provi- 
sion that in case the interest should not be paid as agreed, upon any 
note thus given, the policy should become void, and the company 
should not be liable for the payment of the sum assured or any part 
thereof. There were some cases where the interest upon such notes 
had not been paid, and in such cases, the referee held that there 





858 Report of Decisions. [Nov., 


could be no valid claim upon the policy, and in this it is now claimed 
that he erred. 

It is contended that this provision as to payment of interest is op- 
pressive, unconscionable and usurious, and that a case of forfeiture 
is presented against which a court of equity should relieve. 

It was the contract between the parties that these policies should 
be carried only so long as interest should be promptly paid upon the 
notes, and if not paid that the company should cease to be liable. 
There was no fraud or mistake in issuing or accepting the policies, 
and we must assume here that the contract was fully understood by 
the parties. The provision is not an unusual one. Similar provi- 
sions are quite common in insurance policies. If every condition in 
an insurance policy upon which its validity is made to depend, is not 
performed, its invalidity can be asserted. Here was an insurance 
company doing business throughout the country. Prompt payment 
of its obligations was deemed important to it. If premiums to such 
an insurance company are not promptly paid, it may be agreed that 
the policy may be forfeited. If notes be taken for premiums, paya- 
ble at a definite time, the policy may be avoided for non-payment. 
If notes be taken which are to run to the maturity of the policy and 
then be adjusted, the policy may be avoided for the non-payment 
of interest. All these cases stand upon the same footing, and a 
court of equity can, upon principle, no more relieve against a for- 
feiture in one of them than in either of the others. The case of 
these claimants may be treated as if the interest represented pre- 
miums to be paid during the running of the policies, and if techni- 
cally premiums, no one would doubt that the policies could be for-’ 
feited for non-payment at the precise day stipulated. Such con- 
tracts are no more unconscionable or oppressve than subscriptions to 
stock upon condition that the stock shall be forfeited for non-pay- 
ment of calls. In such cases a large amount of stock may be for- 
feited for non-payment of the last call, and that a small one, and yet 
a court of equity would not relieve against the forfeiture. Sparks 
vs. Proprietors of Liverpool Water Works, 13 Ves., 429; Prender- 
gast vs. Tustan, 1 Y. & C., (newrep.,) 98,110 to 112. There is much 
authority sustaining the decision of the referee. Andrews vs. St. 
Louis Hope Ins. Co., 5 Bigelow, 527 ; Martin vs. Adtna Life Ins. Co., 
id., 514 ; Patchen vs. Phoenix Mut. Life Ins. Co., 44 Vt., 481 ; Knick- 
erbocker Life Ins. Co. vs. Harlan, 8 Ins. L. J., 346 ; Nettleton vs. St. 
Louis Hope Ins. Co., 6 Id., 426; Smith vs. St. Louis Mut. Life Ins. 
Co., 2 Tenn. Ch. Rep., 742. 
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It is claimed that there is usury, because in addition to the seven 
per cent upon the notes, the forfeiture is also exacted in case of non- 
payment of the interest. But the policy is not affected by any usury, 
because it is not a contract for the loan or for borrowing of any 
money. Even the note would not be usurious if it contained a stip- 
ulation that the policy should be forfeited by default in payment of 
the interest, because the maker of the note could avoid the forfeiture 
by payment of the interest. Burton’s case, 5 Co., 69. In 2 Parsons 
on Con., 393, it is said: “ An agreement to pay more than interest, 
by way of penalty for not paying the debt, is not usurious, because 
the debtor may relieve himself by paying the debt with lawful in- 
terest.” 

There are doubtless some decided cases which hold that such for- 
feitures should not be enforced ; but I think the better rule is to up- 
‘hold and enforce such contracts when free from fraud or mistake, 
just as the parties have made them. The parties entering into such 
contracts know best the importance of their exact and literal per- 
formance. If the makers of these notes could defer payment for a 
day or a month, they could do so for the whole term of the policies, 
and thus the company might be deprived of a considerable part of 
its revenue. It will not do to assume in such cases that interest upon 
deferred payments will be an adequate compensation to the company 
for the loss and embarrassment occasioned. 

Sixth.—There were certain paid-up unregistered policies issued in 
lieu of registered policies surrendered. These policies were issued in 
_pursuance of provisions contained in the surrendered policies. The 
latter policies in these cases contained no provisions specifying what 
kind of paid-up policies should be issued upon their surrender, 
whether registered or unregistered. The holders of these unregis- 
tered paid-up policies claimed before the referee that their policies 
should be treated as if registered, and paid out of the special fund, 
pro rala, with registered policies, and the referee so decided. Excep- 
tion was taken to this decision and was sustained at Special Term. 
I am of opinion that the exception was properly sustained. The 
special fund was provided only for holders of registered policies and 
annuity bonds. Even if the holders of these unregistered policies 
could have claimed registered policies, they did not do so. They 
took unregistered policies and there was no proof and no finding by 
the referee that they were induced to take them by any fraud or 
mistake. They should at least have made a case showing enough 
for the reformation of their policies, and this they did not do. They 
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should in addition to fraud or mistake, have shown that they took 
prompt measures upon the receipt of their policies to notify the 
superintendent of the insurance department, and to have their poli- 
cies registered so that under sections four and five of the act of 
1869, the special fund for registered policy-holders might be kept 
full or be replenished. 

Hence, for reasons stated in the opinion pronounced at Special 
Term, they must share the fate of other holders of unregistered 
policies. 

Seventh.—There are two cases where registered policies had been 
issued, and the holders thereof were entitled by the terms thereof to 
paid-up policies in their stead. They surrendered their policies 
which were cancelled, and unregistered paid-up policies were issued 
to them. One of the parties refused the policy thus sent, and re- 
turned it on the ground that it was not a registered policy. The 
other objected to the policy when tendered on the same ground, and 
the agents of the company to induce its acceptance, assured the 
party that the record would show that it was registered, and that it 
would have the same force and effect as if registered. These par- 
ties claimed the benefit of the registered fund, but the court at Special 
Term decided that they could not share in that fund, probably 
on the ground that there was nothing in it representing these poli- 
cies as the original registered policies had been cancelled, but it de- 
cided that they should have a preference in the general fund for a 
dividend of the same amount given to the registered policies out of 
the special fund. The result is that these parties obtain as large a 
dividend as they would have received if their policies had been prop- 
erly registered. They now claim that their policies should have had 
a preference in the general fund for their full amonnt. The theory 
upon which they base their claim is that the special fund was a trust 
fund for the benefit of the holders of registered policies, and that 
the portion of that fund which was withdrawn when their registered 
policies were cancelled represented their interest in such trust fund, 
which they can follow into the general fund, and there cease to pay 
the value of their policies. There are two difficulties with this theory. 
It does not appear how much of the trust fund was withdrawn upon 
the cancellation of these policies, and it does not appear what be- 
came of the funds thus withdrawn. It may or may not now be in 
the general fund, or there represented by any property. It may 
have been lost, embezzled or paid out. Butler vs. Sprague, 66 N. 
Y., 392; Ferris vs. Van Vechten, 73 Id., 113. The decision was, 
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therefore, sufficiently favorable to these claimants, and this is said 
without determining whether the Special Term was right in the pref- 
erence allowed. 

Kighth.—It is claimed by some of the holders of unregistered poli- 
cies issued after January 1, 1870, that their policies must be regarded 
as registered by virtue of the statute. This claim is based upon 
section two of the act of 1869, which provides “that any com- 
pany hereafter electing*to make special deposits as authorized by 
this act, shall do so in respect to all policies thereafter issued, and not 
a portion of them only ; but any company which has already made 
such election shall not be required to make special deposits for all its 
policies until after the first day of Jan., 1870.” If we should assume 
that this company was bound by law to register all its policies, it would 
not aid these claimants. Their policies were not, in fact, registered, 
and nothing was put into the special fund in reference to them. The 
fund was created for the security of the registered policies, aud if the 
company violated its charter in not registering all the policies, and 
thus securing them all, the government could have dealt with 
them for such violation. A party who took an unregistered policy, 
and claimed no other, cannot claim the benefit of a fund not set 
apart for his security. But all the sections of this act must be con- 
strued together, and section two may be found to be limited by sec- 
tion eleven which provides as follows : “ Any life insurance company 
which, by virtue of any law, is making deposit of securities and re- 
ceiving registered policies, shall, after the passage of this act, make 
such deposit and receive such policies in accordance with this act, 
and not otherwise ; and such company shall be authorized to issue 
policies and annuity bonds, only such as shall be registered under 
this act, except such other as in this section provided, and shall 
whenever required by the holders of its unregistered policies and an- 
nuity bonds issued previous to the passage of this act upon their 
compliance with the terms and conditions of such company for regis- 
tered policies, annuity bonds, issue to them respectively registered 
policies and annuity bonds, in exchange for and in value equal to 
those previously issued to them. Provided that any company avail- 
ing itself of the provisions of this act may issue unregistered poli- 
cies and annuity bonds as heretofore authorized by its charter, but 
subject to the provisions of section eight of this act in relation to the 
distribution of its assets.” Sections two and eleven when read to- 
gether, are found to be singularly confused and uncertain ; but I 
cannot resist the conclusion that a company which, like this, was pre- 
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viously authorized by its charter to issue unregistered policies, could 
continue to do so. 

Ninth.—In January, 1874, Count Patocki purchased of this compa- 
ny for the consideration of 100,000 francs an annuity of 18,388 francs, 
payable on each 22d day of December, thereafter during the re- 
mainder of his life. This annuity was paid in the years 1874, 1875, 
and 1876. The receiver was appointed March 8, 1877, and Patocki 
died Nov. 26, 1878. If this annuity had been valued on the day 
when the receiver was appointed by the table, and with the rate of 
interest tuken by the referee, it would have been valued at $15,773. 
43, and the party representing the claim now contends that it should 
have been thus valued, notwithstanding the subsequent death. This 
contention is not well founded. The time for presenting claims to 
the receiver under the published notice, ended May 20,1879, and be- 
fore that this claim was presented to the receiver. If the annuitant 
had not died, the probable number of years which he would live, 
according to the table of life expectancy adopted, would have been 
taken as a basis of computation. That basis might have given more 
or less than the actual value of the annuity bond. The result 
reached by such a computation would have been only approximately 
accurate. But before the claim came before the referee, the annui- 
tant died, and it was-possible to compute the precise value of the 
bond, and that was $3,482.96. If the company had not broken its 
contract by going into liqidation that would have been the precise 
sum which it would have been obliged to pay. Its failure certainly 
did not increase the damage, or the value of the bond. The referee 
was, therefore, right in applying to this case the principles laid down 
in the case of the People vs. Security Life Ins. and Annuity Co., supra. 

I have now examined all the questions brought to our attention by 
these appeals, and reach the conclusion that the order appealed from 
must be modified so as to require the values of annuity bonds to 
be computed by the American Experience Table, with interest at 
four and one half per cent, and as thus modified, affirmed ; costs of 
the receiver, and of annuitants who appealed to this court and have 
succeeded in procuring a modification of the order appealed from to 
be paid out of the fund. 

All concur, except Rarato, J., absent. 


Annotations on the above case by the Editor of the Insurance Law Journal. 
The interest attaching to this decision will render the following brief 
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summary of the leading facts of value in connection therewith. According 
to the charter, granted in 1862, the business was to be conducted on the 
mixed plan, the stockholders receiving seven per cent interest, and one- 
eighth of the profits, until the capital should be retired by a law authoriz- 
ing such retirement. 

In 1874, the company ceased issuing new policies and transferred its man- 
agement to the officers of the Universal Life, who desisted from the further 
prosecution of new business in the North America, and some of the policies 
were transferred to the Universal. In January, 1877, an action was brought 
in the N. Y.C. P. to compel the company to resume active business and de- 
clare a dividend alleged to have resulted from lapses since its transfer. In 
March 1877, the insurance superintendent notified the attorney general, that 
as the result of an examination, the assets were insufficient to insure the 
outstanding risks. Application was thereupon made to the Supreme Court 
for a receiver, and an order was made enjoining the company from further 
prosecuting the business, and appointing a receiver for the assets except the 
securities] deposited with the insurance department. In December, 1877, 
the report of the actuary appointed by the receiver, that the assets were in- 
sufficient to meet the liabilities, was confirmed by the Supreme Court. In 
January following, the court decreed the dissolution of the company, and 
ordered the receiver to wind up its affairs. In July, 1878, a referee was ap- 
pointed to take proof of claims. The report of the referee was filed in Jan- 
uary, 1880. The referee decided among other things that no claimants 
against the general fund were entitled to preference, that the date of disso- 
lution should be held to be the date of the order first restraining the com- 
pany from further prosecuting business and appointing a receiver, not the 
date of the winding-up order. The method adopted in determining the 
amount of damages sustained by the policy-holders was that indicated by 
the Court of Appeals in the case of the Security Life, the basis being the 
net reserve according to the American Experience at 4} per cent, on poli- 
cies not matured. In the valuation of annuties, however, the referee de- 
parted from the method indicated in the Security case, using the American 
Experience again, in preference to the Northampton six per cent table ap- 
proved in that case. The reason assigned for this departure was that the act 
of 1869 required the legal state standard for valuing life insurance and an- 
nuity bonds, to be used in valuing registered policies and registered annui- 
ties ; that the company used the same standard in determining the purchase 
price of such bonds, and a corresponding sum was deposited ; the insurance 
department uses this standard in valuing the liabilities, and it would be un- 
just to the annuitant to value his bond at a higher rate, and thus allow him 
less than the amount required to purchase a similar bond in another com- 
pany ; that the facts do not appear to have been fully presented in the Se- 
curity case, and all the bonds but two were registered. Premium notes 
were treated asa set-off against the amount due the policy-holders. Claims 
for preference on the part of death claimants were disallowed. A deposit 
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by the company in Virginia had been distributed by order of the Richmond, 
Va., Circuit Court, among claimants in that State. There being no evidence 
that such assets were placed there as a special security for those policy-hol- 
ders, the referee directed the general assetsin the hands of the receiver to 
be divided among the other claimants until they had received an equal por- 
tion, and the balance to be equally divided among all. The issue was raised 
whether death claimants under registered policies were entitled to prove 
against that special fund for more than the net reserve against their policies 
and whether the balance should not be allowed against the general fund, 
but the referee decided under the law, that the intention was not to secure 
the policy-holder simply to the extent of the net value, but to secure the 
fulfillment of the contract, and that the death claims should share pro rata 
in the fund along with the running policies. Certificates of profits were 
treated as an addition to the policies. Death claims subsequent to the ap- 
pointment of the receiver, and subsequent to the time for which premiums 
had been paid, were allowed as such on the ground that the policy-holder 
had done all that was required of him in view of the notice of the receiver 
that no more premiums would be received. Certain policies provided that 
in case of default of premiums, a proportional amount would be paid, pro- 
vided the interest on any premium indebtedness should be paid in advance 
on a specified date. The proof failed to show thatthe required interest had 
been paid, but the referee decided that as the charter provided that a policy 
might be forfeited provided such conditions of forfeiture were expressly 
stated in the contract, these claims must be allowed. The other classes of 
claims passed on by the referee are sufficiently considered in the decision. 

‘Lhe Supreme Court substituted the rule in the Security case for valuing 
annuities and disallowed the claim of certain non-registered policy-holders 
to share in the special fund, because they were once registered, which had 
been allowed by the referee, otherwise confirming his findings. 





Moulor vs. American Life Ins. Co. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1879. 


Error to U. S. Circuit Court for the Eastern District of Pennsylvania. 


MOULOR 
Us. 


AMERICAN LIFE INS. CO.* 


The policy stipulated that if the representations "and answers in the applica- 
tion should be found untrue in any respect, or there was jany concealment 
of facts, it should be void, and the application also so stipulated. To the 
interrogatory: ‘‘How long since the party was attended by a physician ? 
For what disease or diseases?” the answer was ‘Not since the year 1347, 
when he had the yellow fever.” 

Held, that the testimony of a physician that he subsequently attended insured 
for chronic asthma, and treated him for scrofula, in the absence of positive 
evidence that the insured had those diseases, did not warrant a peremptory 
instruction to the jury to find for defendant. The physician might have 
been mistaken, especially as it appeared that the insured never suspected 
their existence. 

Held, that the interrogatory might have been understood as fasking informa- 
tion respecting attendance for a particular disease or diseases, and their de- 
scription and the question of untruth should therefore have been submitted 
to the jury. 


Judgment reversed. 


Debt upon a policy of life insurance issued by the American Life 
Insurance Company, June 17, 1872, at Philadelphia, for $10,000, 
upon upon the life of Louis Moulor, of New Orleans, for the benefit 
of his wife, Emilie Moulor. Defendant, on June 5, 1873, pleaded the 
general issue. At the first trial, April 16, 1874, the defence was sui- 
cide ; but the application put in evidence by the defendant was a 
surpzise to the plaintiff, who was allowed to withdraw a jurcr. Ad- 


* vecision rendered March, 1830. Statemeut of case trom Weekly Noles. 
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ditional pleas were filed March 17, 1876, in order to raise the issue of 
false representation by the plaintiff. The second trial, April 4, 1876, 
resulted in a verdict of $11,950 for the plaintiff, which was set aside 
April 15, 1876, and a new trial granted. 

Upon the third trial, October 2, 1876, the following were the ma- 
terial facts : The policy provided, inter alia, that the American Life 
Insurance Company, “in consideration of the representations made 
to them in the application for the policy ” and of the premium, in- 
sure Moulor. The application contained, inier alio, the following : 
“Tt is hereby declared and warranted that the ‘above are fair and 
true answers to the foregoing questions.” To the question : “Has 
the party ever been affiicted with any of the following diseases * * 
scrofula, asthma, consumption?” * * * * the applicant an- 
swered, No. Both the examining physicians of the company pro- 
nounced him free from every disease or tendency to disease. The 
doctors are instructed to call the family physician, unless satisfied by 
their own diagnosis, and they did not call him in, though his name 
was furnished them in writing by the insured. The agents also re- 
ported the insured an excellent risk and in robust health. The fam- 
ily physician, however, testified that he had attended him constantly 
since 1858, for scrofula, asthma and consumption, to which diseases 
he was constitutionally subject. Upon re-examination, the doctor ex- 
plained his statement by declaring that the insured never knew that 
he had any disease ; that as a physician he did not reveal to his pa- 
tients the fact that they had a disease, on the ground of humanity, 
lest their minds might be affected by the disclosure ; and that “the 
asthma which he, Moulor, had, was the dry, nervous asthma. There 
was no expectoration connected therewith to make the patient be- 
lieve he did have it. At the first stage of consumption, there was 
no softening of the tubercles, and, therefore, no expectoration of 
tuberculous matter. As to the scrofula, I will state that his was a 
very mild diathesis.” 

Upon the evidence the court instructed the jury to find for the de- 
fendant. Verdict accordingly, and judgment thereon. The plaintiff 
took this writ of error, assigning for error the charge of the court, 
and the entry of judgment for the defendant. 


James Parsons, for Plaintiff in Error. 


By the weight of the evidence, the insured had no disease. The 
fact of disease or the degree of ill health which amounts to the grav- 





1380.3 Moulor vs. American Life Ins. Co. 867 


ity of disease is for the jury. Cushman vs. U.S. Life, 70 N. Y., 72. 

The certificates of the insurer’s physicians and the report of their 
agents are competent evidence for the insured, as admissions which 
estop the insurers, and form part of the history of the insurance, or 
res geste. Ins. Co. vs. Mahone, 21 Wall., 152; Holloman vs. Life 
Ins. Co., 1 Wood, U.S. C. C. R., 677 ; Rawle vs. Am. Mut. Life Ins. 
Co., 27 N. Y., 282 ; Ins. Co. vs. Wilkinson, 13 Wall, 222 ; N. J. Mut. 
Life Ins. Co. vs. Baker, 4 Otto, 610 ; Bigley vs. Williams, 30 Sm., 107; 
N. West. Mut. Life Ins. Co. vs. Roth, 6 Nor., 409; Mut. Ben. Life 
vs. Cannon, 48 Ind., 264; Dean vs. Adtna, 5 Big., 377; Hoffman 
vs. John Hancock Mut. Life, 5 Big., 593; Ins. Co. vs. McCain, 6 
Otto, 84. 

Though the agent put his own statement into the mouth of the 
insured, it is still an admission ; for the insurers cannot convert their 
agent into an agent of the insured. Flynn vs. Life Ass. Soc., 7 Hun., 
387. 

The denial of medical attendance for any disease, except for yel- 
low fever in 1847, coupled with a reference by the insured to his 
usual medical attendant, does not exclude medical attendance for ill- 
ness which does not amount to a disease, but affirms a regularity of 
visitation. As the agents were required to call the insured’s family 
doctor, unless they were satisfied by their own diagnosis, the insur- 
ance company are bound by the election which their agents made ; 
and the insured’s answers are to be supplemented by the doctor’s 
knowledge, by what he would have said had their agents, in the dis- 
cretion delegated to them by the insurers, exercised the option to 
examine him. Higgins vs. Phoenix Mut. Life, 74 N. Y., 6. 

The doctor’s testimony could be taken only as a whole and with 
his explanations of it, and not being responsive, becomes the insur- 
er’s evidence, if introduced by them, because upon the collateral is- 
sue incidentally raised, the insured is entitled to cross-examine. 
Mut. Ben. Life Ins. Co. vs. Newton, 22 Wall., 32; Gordon vs. Little, 
8S. & R., 555 ; Martin vs. Dearie, 9 Phila., 186. 

The testimony must be interpreted in consistency with the other 
evidence, and is so reconciled by the theory given of it by the doctor 
himself, who meant predisposition to, and not disease. 


Isaac Hazuesorstr, (with him Henry Hazienvurst,) for Defendant 
submitted the case, insisting merely that the answers must be true 
in fact. Jeffries vs. Life Ins. Co., 22 Wall., 47. 
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Srrona, J. 

As the judgment which was entered by the Circuit Court was in 
accordance with the verdict, the only assignment of error which we 
have to consider is the first, namely, that the court erred in giving to 
the jury a binding charge to return a verdict for the defendants. 
The policy upon which the suit was founded contained the following 
stipulation : “And it is hereby declared and agreed that if the rep- 
resentations and answers made to this company in the application for 
this policy, upon the full faith of which it is issued, shall be found to 
be untrue in any respect, or that there has been any concealment of 
facts, then, and in such case, this policy shall be null and void.” 
The application referred to contained the following interrogatories 
and answers among others: “Seventh. Has the party,” (Louis 
Moulor, the person whose life was insured,) “ ever been afflicted with 
any of the following diseases ? Answer yes ornotoeach. Insanity? 
No. Gout? No. Rheumatism? No. Palsy? No. Scrofula? 
No. Convulsions? No. Dropsy? No. Smallpox? No. Yellow 
fever? Yes. Fistula? No. Rupture? No. Asthma? No. 
Spitting of blood? No. Consumption? No. Any diseases of the 
lungs or throat? No. Or of the heart? No. Or of the urinary 
organs? No.” 

Interrogatory twelfth : ‘“‘ How long since the party was attended by 
a physician? For what disease or diseases?” Answer. “ Not since 
the year 1847, when he had the yellow fever.” 

After these answers the application contained the following : “ It 
is hereby declared and warranted that the above are fair and true 
answers to the foregoing questions, and it is acknowledged and 
agreed by the undersigned,” (Louis Moulor,) “that this application 
shall form a part of the contract of insurance, and that if there be in 
any of the answers herein made any untrue or evasive statements, 
or any misrepresentations or concealment of facts, then any policy 
granted upon this application shall be null and void.” 

The defence set up at the trial was that some of the answers to the 
interrogatories contained in the application were untrue, and this de- 
fence was attempted to be supported by the testimony of a single 
witness, Dr. Mathieu. He testified that he had been the family 
physician of Moulor since 1855. (The policy was issued June 17, 
1872.) He testified farther that in 1858 and 1859, he attended 
Moulor for chronic asthma, manifestations of the first stage of con- 

umption, and also treated him for scrofula. The witness did not 
testify positively that Moulor had the diseases for which he treated 





1880.] Moulor vs. American Life Ins. Co. 869 


him, but his testimony was that Moulor never learned from him or 
any other physician, and that he never suspected or had the remotest 
idea that he was affected with any such diseases ; on the contrary, 
that he always boasted of himself as being a strong, healthy and ro- 
bust man. The witness further testified that the asthma Moulor 
had was the dry, nervous asthma, attended by no expectoration ; 
that there was nothing connected with it to make the patient believe 
he had it. As to the first stage of consumption, there was no soft- 
ening of the tubercles, and, therefore, no expectoration of the tuber- 
culous matter. As to the scrofula, that his was a very mild diathesis. 

This was all the testimony adduced and now relied upon to prove 
that the answers in the application were untrue. 

There was, however, in evidence the statement of two medical ex- 
aminers attending the application. They represented the assured as 
in perfect health, and as never having had any constitutional disease 
except yellow fever, and a curvature of the spine in his early youth, 
and as having no predisposition, either hereditary or acquired, to 
any constitutional disease. 

We are of opinion that this evidence did not warrant a peremptory 
instruction to the jury to find a verdict in favor of the defendants. 
The testimony of Dr. Mathieu was parol. Its credibility as we as 
its effect was for the jury, especially as it was not positive and un- 
qualified that Moulor had had the diseases for which the witness 
had treated him, and as the statements of the examining physicians 
which were in evidence tended in some degree to prove that he 
never had. The jury might, perhaps, have drawn the conclusion 
from Dr. Mathien’s testimony that there had been only predisposi- 
tion to the diseases, and not the diseases themselves. He stated in 
regard to the asthma for which he treated Moulor, that it was at- 
tended with no expectoration, and that there was nothing connected 
with it to make the patient believe he had it. In regard to the first 
stages of consumption, according to his statement there was no ex- 
pectoration of tuberculous matter. He does not state their was any 
cough or pain in the chest. There were, then, no external symp- 
toms of either the three diseases mentioned. Had scrofula existed 
it would seem probable the patient must have known it. Yet, the 
doctor states he did not suspect, or have the remotest idea that he 
was affected with either of the diseases. That he was treated for 
them is not conclusive that he had them. The most skillful treat- 
ment sometimes is given when the existence of a particular disease 
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is only suspected, not known, and when afterwards it appears the 
physician was mistaken. 

For these reasons, we think the testimony was not such as to jus- 
tify a withdral from the jury of the inquiry whether the answer to 
the seventh interrogatory was untrue. j 

Nor was it sufficient to enable the court to conclude, without ref- 
erence to the jury, that the answer to the twelfth interrogatory was 
untrue. The entire interrogatory should be considered as one. It 
was, “ How long since the party was attended by a physician? For 
what disease or diseases?” To this the answer was, “ Not since the 
year 1847, when he had the yellow fever.” It may well be that the 
applicant understood the interrogatory as asking information respect- 
ing attendance for a particular disease or diseases, and their descrip- 
tion, especially as the thirteenth interrogatory sought information 
respecting the party’s usual medical attendant, and the name of that 
attendant was truly given. 

Upon the whole, therefore, we think the case should have been 
submitted to the jury on the evidence. 

The judgment is reversed and the case is remitted for a new trial. 
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COURT OF APPEALS OF MARYLAND. 


Octoser Term, 1879. 


EQUITABLE LIFE INS. SOCIETY or rue \ 
Unirep States. 


vs, 


CHARLES POE. 


A special agent of a life company wrote to the company at the request of an 
attorney, and asked an unqualified delegation of authority to employ the 
latter to collect a claim. The company replied that while approving of 
the proposition, it desired as preliminary conditions that the attorney should 
assume the costs, that it should be informed of the probable sum that could 
be collected, and that the consent of the company’s own lawyer should be 
obtained by the agent. The attorney proceeded to prosecute the suit with- 
out a compliance with any of the conditions, and the company disavowed 
his authority. 

Held, that the power of the agent to bind the principal extended no farther 
than the special authority delegated to him, and the attorney was bound at 
his peril to know the extent of that authority. 


Held, that the attorney had no cause of action against the company. 
Judgment reversed. 


Atvey, J. 


Assuming, without deciding, the contract sued on to be one that 
could be enforced, if made upon competent authority, the case turns 
upon the question whether the agent with whom the plaintiff dealt 
had authority from the defendants to employ the plaintiff upon the 
terms alleged, and as disclosed in proof. 

It is clearly shown by the plaintiff himself, that R. H. Mitchell 
possessed no general power as agent of the defendants to employ 
counsel to prosecute legal proceedings for them. Mitchell was, at 
the time of the alleged employment of the plaintiff, only a special 
agent of the defendants to effect insurance on lives ; and when the 
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subject of the employment was first broached to the plaintiff by 
Mitchell, the former appeurs to have understood the necessity of 
first having special authority from the defendants, for he expressly 
says he was doubtful of Mitchell’s authority, and he therefore re- 
quested him to write and get authority from the defendants for the 
proposed employment. Sometime thereafter Mitchell did write, and 
the whole evidence of authority from the defendants for the employ- 
ment of the plaintiff to take legal proceedings in their name, is con- 
tained in the letter of Mitchell to the vice-president of the defend- 
ants, dated the 15th of October, 1878, and the reply thereto of Hal- 
sted, the auditor of the defendants, of the 18th of October, 1878. In 
the first of these letters, after referring to the judgment against Mil- 
ler, and the failure of previous efforts to realize the money on it, 
Mitchell says : “ Now, if you will allow me to manage the matter for 
you, I will employ a young lawyer, who is energetic and smart, who 
will undertake to make the money for you on a contingent of forty 
per cent, and he will at the same time take a policy on his life in our 
company for ten thousand dollars. Give me the authority to employ 
him, and you will get sixty cents on the dollar, with interest, and a 
policy for $10,000 at the same time.” In reply to this letter the de- 
fendants, by their auditor, said : “We approve of the proposition of- 
fered, it being understood that no additional court fees or charges of 
any nature are to be met by us, but that forty per cent of the amount 
collected is to go to the lawyer for his services. As you mention no 
amount which it is thought can be recovered, we should like to know 
about what can be expected before a final closing ; and before taking 
such steps should like you to obtain the consent of Mr. Cross to 
move in the way suggested by you, as such a course will prevent any 
unpleasant feeling on the part of Mr. C., should he hear that another 
lawyer has the case in hand. You can arrange the preliminary mat- 
ter in your own good way.” 

These letters were produced in evidence by the plaintiff, and are 
the only evidence of the authority under which he claims to have 
been employed to take legal proceedings to recover the money due 
on the judgment against Miller, which was then in the hands of Cross 
as the attorney of the defendants. 

It appears the plaintiff, acting upon the supposition that Mitchell 
had written and obtained the authority from the defendant as re- 
quested, proceeded, on the 3rd of October, 1878, to file a bill in 
equity against the judgment debtor and others to vacate a deed of 
trust supposed to have been made in fraud of creditors; and that 
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it was not until his authority was ealled in question by Cross to take 
such proceeding, that the plaintiff discovered that no authority had 
been obtained until that given by the letter of the 18th of October, 
1878. 

As the result of a contention between the plaintiff and Cross as to 
the power of the former to file the bill in equity, and a correspond- 
ence by both the plaintiff and Cross with the defendants upon the 
subject, the plaintiff was notified, by letter from the defendants, that 
Mitchell, the agent, had not observed his instructions contained in 
the letter to him of the 18th of October, 1878, and that the claim 
against Miller should remain in the hands, and under the control of 
Cross, the original attorney. The bill filed by the plaintiff was never 
further prosecuted, and the claim was soon thereafter adjusted with 
Cross for seventy-five cents on the dollar. The plaintiff claims that 
he could have recovered the judgment in full, if he had been allowed 
to proceed with the bill filed by him, and he claims the forty per 
cent of the amount due the defendants on the judgment as the con- 
sequence of having the proceedings taken out of his hands. 

In this case, it being conceded that Mitchell was but a special 
agent, acting under special written instructions from his principal, 
none of the difficulties that frequently occur in drawing the line that 
separates the powers of a special agent from those of a general agent, 
can arise. In cases like the present, the power of the agent and the 
rights of the party dealing with him, as against the pr ncipal, de- 
pends upon the legal construction of the written authority under 
which it is claimed the agent acted ; and it is settled, that the con- 
struction of the letter of authority is exclusively for the court. Fer- 
ris vs. Walsh, 5 H. & I., 306, 308. The authorities are numerous to 
the effect, that, in the case of a special agent, the principal cannot 
be bound without or beyond the authority delegated by him ; andif 
an agent be acting under such special authority, whether written or 
verbal, the party dealing with him is bound, at his peril, to inquire 
into the nature and extent of the agent’s authority, and to under- 
stand the legal effect of it; for if he fails to inform himself as to 
the nature and extent of that authority, and it be exceeded by the 
agent, he must abide the consequences ; the principal will be in no 
manner bound. 1 Am. Lead. Cas., (3rd ed.) H. & W.’s note, p. 544, 
and cases there cited. Sto. Ag. Sec. 126 ; Paley Ag. by Lloyd., 199 ; 
Attwood vs. Munnings, 7 B. & Cr., 278 ; Schimmelpennich vs. Bay- 
ard, 1 Pet., 264, 289. 

Now, with these well settled principles in mind, let us examine the 
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terms of the letters in which the authority is supposed to be found 
for the employment of the plaintiff on the terms alleged by him. The 
letter from Mitchell to the defendants asked for the unqualified dele- 
gation of authority to effect the employment, with the assurance that 
the defendants would get sixty cents on the dollar on their claim, and 
that the plaintiff would take a policy of insurance on his life at the 
same time. The defendants said in reply that they approved of the 
proposition made; but, while approving the proposition, they did 
not accept it without guards and conditions added. In the first place, 
they desired it to be distinctly understood that they were to be at no 
cost or charges on account of the proceeding proposed, over and 
above the forty per cent of the claim to be collected. This proposi- 
tion requiring the plaintiff to assume the responsibility for the costs, 
was one to which he, as an attorney, could not, of course, assent ; 
but he says he made no arrangement whatever in regard to the costs ; 
and although he could not assent to the proposition to become lia- 
ble for the cost himself, yet he was put to the alternative of either 
rejecting the proffered employment, or negotiating for a change in 
the terms contained in the letter to Mitchell. But to this require- 
ment in the defendants’ letter the plaintiff appears to have paid no 
attention. In the next place, the defendants desired that it should 
be expressly stated to them, what amount of the judgment it was 
thought could be recovered. This information might have been in- 
ferred from what was said in the letter from Mitchell ; but the de- 
fendants desired not the mere opinion or assertion of their agent, 
but the information from the plaintiff himself, and this information 
they desired to have “before a final closing.” These terms of the 
letter of the 18th of October, 1878, would seem to have contemplated 
some further correspondence upon the subject before closing the ar- 
rangement with the plaintiff. But the still more important condition 
imposed by this letter, was the getting the assent of Mr. Cross to the 
employment of the plaintiff, and the proposed proceedings by him 
to make the money on the judgment. The judgment against Miller 
had been recovered by Cross as the attorney of the defendants, and 
it was still in his hands for collection, and, moreover, he was the de- 
fendants’ regular attorney in Baltimore. Hence the defendant did 
not desire to take the judgment out of his hands without his consent, 
or to do anything that would give him cause of offence. They there- 
fore desired that Mitchell should, before taking steps for the employ- 
ment of the plaintiff, obtain the consent of Cross to move in the way 
that had been suggested. Discretion was given Mitchell to arrange 





1880. ] Equitable Life Ins. Society vs. Poe. 875 


the preliminary matter in his own way ; but the obvious construction 
of this is, that he was to use his good discretion as to the mode and 
manner of obtaining the consent of Cross, so as to avoid giving him 
cause of complaint. That, by the very terms of the letter, was made 
preliminary to taking any steps in the matter ; and an unqualified 
expression of a wish by the principal, under such circumstances, 
amounted to a positive command to or requirement of the agent. 
Marfiell vs. Douglas, 1 Sanf. Sup. Ct. R., 360; Sto. Ag. Sec. 74. But 
the consent of Cross was never obtained, or even applied for, as pre- 
liminary to employing the plaintiff ; and it seems to have been one of 
the main grounds upon which the defendants disavowed the employ- 
ment of the plaintiff that Cross’s consent was not first obtained as 
they had desired it should be. And as the plaintiff was bound to 
know the nature and extent of the special agent’s authority, he could 
take no employment from such agent that was not within the terms 
of the authority prescribed by the principal ; and therefore we can 
perceive no ground upon which the plaintiff can maintain this action 
against the defendants. The evidence fails to make a case for the 
consideration of the jury ; and without review of all the prayers of- 
fered on the part of the defendants, which were rejected, we think 
the fifth of those prayers should have been granted, which would 
have required a verdict for the defendants. 

There were other questions presented by the record and argued at 
the bar, but we have not deemed it necessary to pass upon those 
questions, and we intimate no opinion in regard to them. 

Seeing that the plaintiff has no ground of action, we shall reverse 
the judgment without awarding a new trial. 

Judgment reversed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1879. 


Appeal from the Circuit Court of the United States, fur the District of 
. Louisiana. 


EZRA WHEELER, THOMAS ROUNDEY, JR., AU- 
GUSTUS IRELAND AND JOHN V. WHEELER, 
as Ezra Wueeter & Co., Appellants, 

US. 

FACTORS’ AND TRADERS’ INS. CO., WILLIAM A. 
JOHNSON, DAVID N. BARROW, ApMINISTRATOR | 
oF Ferrprnanp M. Goopricu, Deceasep, AND JOS- 
EPH P. ALEXANDER, Apminisrraror or Jonn H. 


GREEN, DeEcEasED. 


. and G. were authorized py one Green to eftect insurance on his buildings 
and machinery as security for advances made, which they did under an 
open policy in their own names, charging the premiums to Green. Green 
Was previously indebted to F., secured by mortgage stipwlating that Green 
should insure for the benefit of F., and transfer the policy, or in default, 
that the mortgagees might effect such insurance at his expense. 

Held, that in the absence of any understanding with J. and G., F. had no claim 
on the insurance effected by them. 

Feld, that the allegation of a want of insurable interest in the buildings on the 
part of J. and G., could only be made by the company, not by F. 

Held, that as the insurance was in excess of the debt to J. and G., the balance 
belongs to Greene, and F. has an equitable claim upon such balance. 

Decree reversed. 


Brab ey, J. 
Johnson & Goodrich, commission merchants of New Orleans, be- 
ing creditors of John H. Green, a planter, for advances made, sug- 
gested to him that he should authorize them to effect insurance on 
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his buildings, gin-house, machinery and cotton in the gin-house, for 
their better security. He accordingly wrote them a letter author- 
izing them to effect such insurance, and they procured from the Fac- 
tors and Traders’ Insurance Company, of New Orleans, insurance on 
an open policy in their own names for $5,500 on the buildings and 
machinery, and $2,000 on the cotton. This was in November, 1872, 
and the insurance was for sixty days. In January, 1873, this insur- 
ance was renewed for sixty days longer, and before its expiration in 
March, 1873, the buildings, machinery and a small quantity of cotton 
were destroyed by fire. Johnson & Goodrich took measures to re- 
cover the insurance, and received $900 for the loss on the cotton, 
leaving a balance still due from Green of $3,450, for the payment of 
which, Green having become insolvent, they relied on the insurance 
upon the buildings and machinery, and presented to the insurance 
company the necessary proofs to collect the same. ¢ 

At this point the appellants, Ezra Wheeler & Co., interposed, and 
set up a claim to have the insurance money on the buildings and 
machinery paid to them, and for this purpose filed the bill in this 
case against Johnson & Goodrich, the insurance company and Green. 
The defendants severally answered, proofs were taken, and upon due 
hearing the court below made a decree dismissing the bill of com- 
plaint. From that decree the present appeal was taken. 

The case as developed by the pleadings and the evidence appears 
to be substantially as follows : Prior to the employment of Johnson 
& Goodrich by Green as his commission merchants, he had employed 
the firm of Foster & Gwyn, of New Orleans, in the same capacity, 
and had become largely indebted to them. In 1870, he had given 
them his note for $10,000 ; in 1871, another note for $3,723.61 ; and 
in March, 1872, a third note for $3,009.55. To secure the payment 
of each of these notes with interest at eight per cent per annum, he 
gave successive mortgages on his plantation, buildings, machinery 
and stock, with an agreement in the last two mortgages to insure the 
buildings and machinery, and to transfer the policies of insurance to 
the mortgagees for their better security, or, in default of doing 
this, that the mortgagees, and all subsequent holders of the notes 
secured by those mortgages, should have the right to effect such in- 
surance at his expense. These mortgages were all given and re- 
corded before Johnson & Goodrich procured the insurance now in 
question. Foster & Gwyn in July, 1871, under the reserved richt 
contained in the second mortgage, effected an insurance for tain 
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year upon the buildings and machinery, but did not renew the same. 
In the spring or summer of 1872, Foster & Gwyn being largely in- 
debted to the appellants, transferred to them the three notes and 
mortgages of Green by way of collateral security, and the appellants 
rely on this security for making their claim against Foster & Green. 

Being thus the holders of the notes and mortgages of Green, the 
appellants claim the insurance money in question on two grounds : 
First, on the ground that although the insurance was effected in the 
name of Johnson & Goodrich, they acted merely as agents of Green, 
and the insurance was really taken out for his benefit ; and he hav- 
ing agreed in and by the last two mortgages to insure the property 
for the benefit of the mortgagees and to transfer the insurance to 
them, the appellants as holders of the notes and mortgages are 
equitably entitled to the insurance money. Secondly, on the ground 
as the appellants allege, that when the insurance in question was 
about to be renewed in January, 1873, they were assured by Green, 
and by Johnson & Goodrich, that it was effected for the benefit of 
them, the mortgagees, or at least they were led to believe that this 
was so done. 

An examination of the evidence in the case fails to convince us 
that the latter charge is true, at least so far as Johnson & Goodrich 
are concerned. About the time of the renewal, Foster, on behalf of 
the appellants called on Green at his plantation, and testifies that he 
requested Green to have the property insured, and that Green prom- 
ised that he would write to Johnson & Goodrich to renew the insur- 
ance. The witness does not say, and Green in his answer denies 
that he promised to have any insurance effested for the benefit of 
the mortgagees or the appellants; and the evidence is clear that 
Johnson & Goodrich had no such understanding. They regularly re- 
newed their policy, and on the same day Gwyn called at their office 
and asked a clerk whether they had taken out a policy on the cotton 
gin and buildings of Green, and the clerk fanswered that they had ; 
and nothing more appears to have been said. Johnson & Goodrich 
both swear that they had no knowledge of the stipulation about in- 


surance in the mortgages, or that Green was under any engagement 
to effect insurance ; and that their only motive for effecting insur- 
ance on the property was to protect themselves. They charged the 
premiums to Green, it is true; but this they had a right to do un- 
der the circumstances, inasmuch as he authorized them to effect the 
insurance, and was entitled to any benefit to accrue therefrom after 
their claim against him was satisfied. 
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The appellants insist, however, that Johnson & Goodrich had no 
insurable interest in the buildings and machinery, and, therefore, 
that they have no lawful claim to any part of the insurance in ques- 
tion. But it does not lie in the mouths of the appellants to-make 
this argument. If it has any force, (which it is not necessary for us 
to decide,) it can only be urged by the insurance company, and they 
do notarge it. 

Since, therefore, there is no proof that Johnson & Goodrich did 
not act with entire fairness in the whole transaction, and without no- 
tice of Green’s covenant to insure ; and since their was no privity 
between them and the appellants, we do not see how the latter can 
sustain any claim at law or in equity against them. 

But as the debt due to Johnson & Goodrich will not exhaust the 
whole amount of the insurance, and as the balance rightfully be- 
longs to Green, the question arises whether, as to that balance, the 
claim of the appellants is not maintainable. It is undoubtedly the 
general rule that a mortgagee had no right to the benefit of a pol- 
icy taken by the mortgagor unless it is assigned tohim. (Carter vs. 
Rockett, 8 Paige, 437.) But it is settled by many decisions in this 
country that if the mortgagor is bound, by covenant or otherwise, to 
insure the mortgaged premises for the better security of the mort- 
gagee, the latter will have an equitable lien upon the money due on 
a policy taken out by the mortgagor to the extent of the mortgagee’s 
interest in the property destroyed. (Thomas’s Ex’rs. vs. Van Kaff’s 
Ex’rs., 6 Gill & Johns., 372 ; note to 3 Kent’s Com., 376; Angell 
on Fire and Life Ins, § 62 ; 2 Amer. Lead. Cas., 834, 5th ed.; 1 
Herman on Mortgages, § 424, and cases there cited.) And this 
equity exists, although the contract provides that in case of the 
mortgagor's failing to procure and assign such insurance, the 
mortgagee may procure it at the mortgagor’s expense. (Nichols 
vs. Baxter et al., 5 R. Isl., 491.) Of course the mortgagee’s equity 
will be governed by the scope and object of the agreement, as, if 
the agreement be to insure for a certain amount, the equity will not 
apply beyond that amount ; and as its object is to afford better se- 
curity for the payment of the debt, it will not be enforced farther 
than is necessary for such security ; if the debt is abundantly se- 
cured by the property which remains liable to the mortgage, a court 
of chancery would properly decline to enforce it. The present case, 
however, is not embarrassed by any questions of this sort. The ap- 
pellants have proceeded to sell the immovable property mortgaged, 
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which did not more than satisfy the first mortgage ; and the amount 
of insurance money remaining after satisfying the claim of Johnson 
& Goodrich is less than the insurance stipulated for in the other 
mortgages. 

The equitable doctrine upon which the appellants’ claim is founded 
undoubtedly obtains in Louisiana. It is derived from the principles 
of the civil law, which is the basis of the civil code of the State, and 
it is supported by the authorities cited from the Louisiana reports. 
(See Civil Code La., art. 1,965 ; Williams vs. Winchester, 7 Martin, 
N. S., 22 ; Citizens’ Bank vs. Dugue et al., 5 Ann., 15 ; Braden vs. 
Lou. Ins. Co., 1 L. R., 220.) 

Our conclusion is, that the decree of the Circuit Court should be 
reversed, and the case remanded with instructions to enter a decree 
in conformity with this opinion. 

Decree reversed accordingly. 





